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Jennifer M. Kim, CAAG - Offce of CA Attorney
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ORDER GRAING PLAJNTIFF'S MOTION FOR
PRELIMNARY INJUCTION

CHRISTINA A. SNYER, Distrct Judge.

I. INTRODUCTION AND BACKGROUND

*1 On September 16, 2008, tlie Caliorna Legislature
passed Assembly Bil 1183 CAB l1S3"), which was
subsequently signed by the Governor and fied Witl
ilie Secretar of State on September 30, 200S. AB
1183 amends Cal. Welf. & Inst.Code. § 14105.19 and
mandates tlial. effective March I, 2009, Medi-Cal
reimbursement payments to some fee-for-service
providers wil be reduced by one percent ór five per-
cent, depending on provider type. Partcularly rele-
vant to the instat action, AB IIS3 enacts a modified
CaL. Welf. Inst.Code § 14105.191(b)(3) so as to re-
quire tlmt Medi -Cal fee-for -service payments to
phanacies be reduced by j percent

These reductions mandiited in AB 1183 repl.ce the
ten percent Ilte reduction put into place by Assembly
Bill X3 5 CAB 5"), which is scheduled to tcnni.te
on Februar 28, 2009. &ieCaI. Welf. & InstCode §
14105.19(b)(l). AB 5 was passed by the Californa
Lcgislature on Februar 16, 2008. On August 18,
200S, the ten percent rate reduction mandated by AB
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5 was partially enjoined by this Cour in a related
action, lndependem Dving Center of Southern Cali-
fornia, Inc. v. Sandra Shewry, CV-08-3315 CAS
(MNx). In issuing tlie preliini injunction, this
Court found that petitioners had, inter alia, demon-
stIlted a strong likeliliood of success in showing tliat
AB 5 was preempted by § 30(A) of the Medicaid Act
(referred to herein as " § 30(A)". Tiie Cour's August
18, 2008 order is currently being aVReaed to the
Cour of Appeals for the Nintli Circuit--.

On Janua 16, 2009, Managed Pharmacy Care, in-
dependent Living Center of Southern Caldorna, Inc.,
Gerald Shapiro, Sharon Steen, and Tran Phannacy,
Inc. filed the instant action against David Max'well-
Jolly, Director of tiie Deparent of Health Cae Ser-
vices of the State of California. Plaintiffs' complaint
chalenges the five percent Medi-Ca reiibursement
rate reduction to providers of pharmacy services un-
der AB 1183. Plaintifs seek an order directing de-
fendant "to set aside his preempted policy to imple-
ment § 14105.19 WeIr. & InsLCode, of AB 1183, and
the 5% Rate Reduction, and, to refrain from imple-
menting the same; includig but not limited to re-
fraining from reducing payments by five percent or
by any other deduction, to pharmacy providers in the
Medi-Cal FFS progrmn, for services furnished on and
ofier March I, 2009."ll~Conipl. at S; Mol. at 1.

On February 2, 2009, plaintifs filed tlie instant mo-
lion for a preliminary injunction. Defendant filed an
opposition tliereto on Febrnary 11, 2009. A reply was
filed on February 16, 2009. Plaintis' motion for a
preliiniary injunction is curently before tlie Court.

II. LEGAL STANDARD

A preliminar injunction is appropriate when the
moving party shows either (I) a combination of
probable success on tlie merits and tlie possibility of
irreparble hann, or (2) tlie existence of serious ques-
tions going to the merits and that the balance of hard-
ships tips sharly in tlie moving par's favor. See
Rodeo Collectioa, Ltd v. West Seventh, 812 F.2d

1215, 1217 (9ili Cir.19871. These are not two distinct
tests, but ratlier "the opposite ends of a single 'con-
tinuuin in which the required shov;ing of hann varies
inversely with the required showing of meritorious-
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ness.' " ld. A tOserious question" is one on which the
movant "has a fair chance of success on tiie merits."
Sierra On-Line. Inc. v. Phoenix Software. Inc., 739

F.2d 1415. 1421 (9tli Cir.19S4).

11. DISCUSSION

A. ELEVENTH AMENDMENT AND PRUDEN-
TIAL STANDING

*2 Before addressing the merits of plaintis' argu-
ment for preliminary injunction, the Cour must first
address two arguents raised by defendant: (I) tliat
plaintis' suit is bared by the Eleventli Amendment
and (2) that plaintifs lack standing. TIie Court finds

that neither of these arguments is persuasive.

TIie essence of defendants Eleventh Amendment
arguent is that plaiufs' suit effectively amounts to

a request for money damages to be paid out of the
stale treasur, in violation of the Eleventh Amend-
ment. See Opp'n at 20 ("tlie primar purpose driving
this lawsuit is to obtain funds from the State above
the 5% payment reduction"), citing Edelman v. Jor-
dan, 415 U.S. 651, 94 S.C!. 1347. 39 L.Ed.2d 662
("Thus the rule has evolved that a suit by private par-
ties seeking to impose a liability which must be paid
from public funds in the state treasury is barred by
the Eleventh Ainendment"). However, the Court dis-
agrees with defendant's charcterization of plaintiffs'
claim. Plaintiffs complaint does not seek money
damages, but inste.od seeks only prospective injunc-
tive rclief-nainely, an injunction prcventing defen-
dant from enforcing a state law that, defendants ar-
gue, is preempted by the Medicaid Act. Such pro-
spective injunctive relief against a state offcü:il is
pennissible under Ex Parte Young, 209 U.S. 123. 28
S.Ct. 441. 52 L.Ed. 714 (l90S). even where such an
injunction wil have an effect on the state treasur.
See, e.g., Miliken 1'. Bradtev, 433 U.S. 267. 97 S.C!.
2749. 53 L.Ed.2d 745 (federal courts pennitted "to
enjoin state officials to conforin tiieir conduct to re-
quirements of federal law, notwiUistanding a direct
and substantial inipact on tlie state treasur").

Defendant also argues tliai plaintiffs lack pmdential
standing, because tliey arc healti care providers who
have 110 "rights" under tiie federal law they seek to

eoforce. Opp'n at 22. The Court disagrees. In its Sep-
tember 17, 200S order in the related action Independ-
ent Living. 543 FJd at 1065, the Nintli Circuit de-
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tennined that petitioners in ti1at action had standing:

Petitioners include independent phanl1acies and

heatli care providers parcipating in the State's

Medi-Cal program tlial. according to tlieir com-
plail. wil be directly injured, by loss of gross in-

come, when the ten-percent rate reduction takes ef-
fect. The Supreme Cour repetedly has recognied
tliat such (diect econonricJ injures establish tlie
tlireshold requirements of Aricle 1I standig.

Moreover, this injury is directly traceable to the Di-
rector1s implementation of AB 5, and would cer-
tainly be redressed by a favoIlble decision of this
court enjoining the ten-percent rate reduction.

As in Independent Living, plaintifs in the instat

action include independent plianacies paricipatig

in Uie Medi -Cal program, and an independent livig

center which serves over 8,000 individuals with dis-
abilties annually, 96 percent of whom are Medi-Cal
beneficiaries, who, plaintiffs allege, would be directly
injured by the five percent Medi-Cal reimbursement
Ilte reduction. See Vescovo Decl. ~ 5. TIierefore, tlie
Ninth Circuits holding in Independent Living, 543

FJd at 1065, with regard to standig applies in tlris
case as well, and Uie Court finds defendant's argu-

ment tllat plaintifs lack standing to be without merit.

B. LIKELIHOOD OF SUCCESS ON THE MER-
ITS

*3 Pursuant to tlie holding of the Nintli Circuit in tlie
related action Independent Living. 543 FJd at 1065,
the Court finds, as an initial matter, tliat plaintiffs
may pursue a claim for relief under the Supremacy
Clause based on the allegation tliat AB l1S3 is pre-
empted by § 30(A). Here, plaitis' Supremacy

Clause claim is predicated upon federal conflict pre-
emption. Under general principles offederal preemp-
tion, state law is preempted only to the e:\1ent that it
actually conficts with federal law. Pacific Gas &
L'/ec. Co. v. Stale Energv Comm'n. 461 U.S. 190.
204. 103 S.Ct 1713.75 L.Ed.2d 752 (1983). Such a

confict may arise either where "compliance with

both federal and state regulations is a physical impos-
sibilty, or where state law stands as an obstacle to
the accomplislient and execution of the full pur-
poses and objectives of Congress." Id at 203-04 (ci-
tations oiuitted).

TIms, to prevail on tlie merits plaintiffs wil have to
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prove either that Il is not possible for tlie Department
to comply with both AB 1183 and tlie Medicaid Act
or that AB i 183 stands as an obstacle to the enforce-
ment of § 30(A). As such, the Court tu to tlie

statutory provisions at issue here.

The "quality of care" provision of § (30)(A) provides
tliat

(aJ State plan for medical assistance must ... provide
such methods and procedures relating to the utiliza-
tion of, and the payment for, care and services

available under the plan ", as may be necessary to
safeguard against umecessary utilization of such
care and servces and to assure that payments are
consistent with effciency, economy, and quality of
care.

42 U.S.C § 1396a(30)(A). The "equal access" provi-
sion of § 30(A) provides tliat
(a) State plan for medical assistance must ... provide

such met1iods and procedures relating to tiie utiliza-
tion of, and the payment for, care and services

available under tiie plan ... as may be necessary to
safeguard against unecessary utilization of such
care and services and to assure that payments are .
sufcient to enlst enough providers so that care

and services are available under the plan at least La
the extent that such care and services are available
to the geneIll population in the geogIlpliic area.

Id.

In Orthopaedic Hospital 1'. Kizer. 1992 WL 345652
(CD.Cal.19921 ( "Orthopaedic J" ), plaintiff-hospital
providers fied suit pursuant to 42 U.S.C § 1983 (" .§
1983"), claiig Uiat Uie Director violated § 30(A)

by selling reimbursement rates for hospital outpatient
services without considering the effect of hospital
costs on effciency, economy, and quality of
care.mid. at *1. TIie distrct court concluded tliat §
30(A) was enforceable in a § i 983 action, ,md tliat
tlie Departent "had a judicially enforceable obliga-
tion" to consider and make findings each lime it
modifed reimbursement rntes.ld. at *2. According to
tlie district couri § 30(A) obligated tlie Department
to consider cffciency, economy, and quality of care,
which it referred to as the "relevant factors." lei at
*4. The distrct court found tliat tlie Director had
acled arbitrarly and capriciously in establishing six

of the seven challenged rates. lei The court then re-
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manded tlie matter to tlie Department for furUier con-
sideIltion. 1d. at '14.Upon remand, tlie Department
conducted a rale study, and readopted the reim-

bursement rales without change. Orthopaedic Hospi-
la/1Illl, 103 FJd at 1495.

*4 TIie hospitals retured to tlie distrct court, filing
two lawsuits (Orthopaedic IlIll ) tliat tlie distrct
court consolidated, arguing tliat tlie adopted rates did
nol comply with § 30(A).ld. Tiie distict court en-
tered judgment in favor of the Deparnent, fmdig
tliat tlie Deparment was not statutorily required to
consider hospital costs when settng reimbursement
Iltes. Id. TIie hospitals appealed, and the Ninth Cir-
cuit reversed. The Ninth Circuit's interpretation held
that § 30(A) "provides that payments for servces

must be consistent with effciency, economy, and
quality of care, and tliai those payments must be snf-
ficient to enlist enough providers to provide access to
Medicaid recipients."Id. at 1496 (emphasis in origi-
nal). The Ninth Circuit Uierefore concluded tliat un-
der § 30(A)

the Director must set hospital outpatient reimburse-

ment Iltes Uiat bear a reasonable relationslrip to ef-
ficient and economical hospitals' costs of providing
quality services, unless the Department shows
some justification for rates that substantially devi-
ate from such costs. To do tliis, tlie Deparent
must rely on responsible cost studies, its own or
others', that provide reliable data as a basis for its
rate setting.

Id.FN' Furier, tlie Nintli Circuit found that "(i)t is not
justifiable for the Department to reimburse providers
substantially less than their costs for purely budgetary
reasons."Id. at 1499 n. 3.m,

Whatever else its effect may have been, it is cIear that
Sanchez v. Johnson, 416 F.3d 1051 (9tli Cir.20051
left undistbed the rule anounced in Orthopaedic
111m Uiat § 30(A) creates duties on belmlf of the De-
parnenl, i.e., the duty 10 consider effciency, econ-
omy, and quality of care when establishing reim-
bursement rates. Indeed, the Sanchez court recog-
nized thai "(§ 30(A) ) speaks ... of tlie State's obliga-
tion to develop °methods and procedures' for provid-
ing services generally."E! Sanchez, 416 F.3d at 1059
(emphasis added).

Because Orthopaedic iiim is binding autliority on
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tliis Court, tlie Court finds tliat when tlie State of
California seeks to modify reimbursement rates for
health care services provided under the Medi-Cal
program, it must consider efficiency, economy, and
quality of care, CIS well as the effect of providers'

costs on those relevant statutory factors.

In the instant motion for preliminary injunction,

plaintis argue tlmt AB l1S3's five percent reim-

bursement rate reduction to pharacies is preempted
by § 30(A), because the Legislature did not consider
any of the relevant factors as required by Orthopae-
dic JlIIll To demonstrate that tlie Legislatue did not
consider any of the relevant factors, plaintiffs first
note tliat Sec. 76 of AB l1S3 indicates tliat tlie pur-
pose of the bil was budgetar:

(t)his act is an urgency statute necessary for the im-
mediate preservation of the public peace, health, or
safety within the meaning of Article iv of the Con-
stitution and shall go into iimnediate effect. The
facls consliluling the necessity are: In order to
make tiie necessary statutory changes to implement
tlie Budget Act of 200S at tlie earliest possible
time, il is necessary thai tiris act take effect imme-
diately.

*5 Plriintiffs further describe the legislrilive history of
AB 1183, which, they argue, demonstrates that the
Legislature did not consider any of the relevant fac-
tors:
AB IIS3 was introduced Feb. 2,. 200S as a hazadous

material bill and was amended several times as
solely a hazardous material bill. However, on Sep-
tember 15, 200S, tlie bill was alßended in tlie Sen-
ute so as to be at once tured into a trailer bil, on
many diferent subjects '" All witliout any public
hearngs or any hearing by any coinmittee of the
Legislature; was passed shortly before midnight of
tlie same day of September 15, 200S by the Senate;
was sent to the Assembly, and was immediately

passed by the Assembly before 2:08 a.ll. of Sep-
tember 16, 200S,-all witliin tlie space of a few
hours ,..

Mot. at S.

Defendant does not appe to contest tliat the Legisla-
tue did not in fact consider the relevant factors prior

to passing AB l1S3. However, defendant appears to
argue that the requirements of Orthopaedic II/Ill are
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nevertheless satisfied, because the Departent itself
perfonned a detailed analysis of tlie relevant factors.
Opp'n at 11. Specifically, defendant submits the De-
parent's report "Analysis of Phanacy Reim-
bursement under AB i IS3," ("Deparent Analysis")
completed in Februar 2009, well afer tlie enactment
of AB l1S3 on September 16, 200S. Opp'n at 11. The
Department Analysis analyzes the impact of the five
percent Ilte reduction, and ultinately concludes:

Afer a 5% payment reduction is implemented on
March i, 2009, Medi-Cal reimbursement paid to
pharmacies wil comply with title 42, Urûted States
Code, setion 1396(a)(30)(A). 11ie available data
indicates that Medi-Cal recipients wil continue to
have suffcient access to pharacy services as re-
quired by federal law. Reimbursement will be be-
low applicable fedeIlI upper payment liiIls. The

5% payment reduction wil result in more effcient
and economical Medi-Cal coverage. It wil not

have any negative impact for Mcdi-Cal recipients.
Finally, the Department determined Uiat Medi-Cal
reimbursement wil in the aggregate compensate

pharmacy drg costs at a level tliat is well above
tiie "rage of reasonableness" that was acceptable
under tiie repealed Boren Amendment. Thus, reiiu-
bursement will be sufficient under the more flexi-
ble requirements of section 1396(a)(30)(A).

Dels Ex. A-A (Analysis of Assembly Bil l1S3
Medi-Cal Reimburement for Phannacies) at 12-13.
11ie Deparent Analysis further concludes tliat tlie
Legislature "had other alternatives for reducing

spending in tlie Medi-Cal progrm, which would
have had a much more negative impact on Medi-Cal
recipients. Dels Ex. A-A (Analysis of Assembly Bill
i LS3 Medi-Cal Reimbursement for Phanuacies) at 4.

Plaintiffs, however, argue that the Deparent's post-
hoc analysis does not satisfy the requirements of Or-
thopaedic II/ILL The Court agrees. First, tlie Cour
notes that AB 11S3, as passed by the Legislatue,
does not provide the Deparent Witli any discretion
to detennine ,,,hetiier tiie five percent rate reduction
should be implemented based on tlie Deparent's
consideration of the relevant factors. See Mot. at 5-6;
CaL. Welf. & InstCode. § 14105.191 CNotwitl15kwd-
ing any other provision of law, or order to implement
changes in tlie level of fundig for lieatll care ser-
vices, the director shall reduce provider payments, as
specified in tliis section ..") (emphasis added). In
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Orthopaedic lllll, in which Iltes set by the Depar-
ment, rather uia the Legislature, were at issue, the
court stated that the "the Department must rely 011

responsible cost studies, its own or others', that pro-
vide reliable data as a basis for its rate setting." 103
F.3d at 1496 (emplmsis added); see also id. at 1499-
1500 ("Since the Department did not adequatcly con-
sider hospitalsl costs when readopting its rates, the
Department's actions were arbitrry and capricious

and conlr to law") (emphasis added). Tiie Orl!lO-

paedic lllll holding Uierefore indicates tliat the body

responsible for rate setting must consider the relevant
factors contempor.ieously wiUi the adoption of the
rates. Here, the legislative history shows no indica-
tion tliat tlie Legislatue considered any of the rele-
vant factors before implementing AB 11 83. Instead,
it appears tilal the Legislatue enacted the rate reduc-
tion purely for budgetary reasons. Because the De-
partment has no authority to alter the rate reduction
imposed by the Legislature, tlie Department's post
hoc analysis does not satisfy the requirements of Or-
ihopaedic lllIll '

*6 Therefore, because the Legislatue did not coo-

sider any of the relevant factors prior to implement-
ing the five percent rate reduction in AB 1183, the
Court fmds tliat plaintiffs have. strong likelihood of
success on the merits.

,
C. IRPARALE HARM

The next question before this Court is whether plai-
tiffs helve shown that Medi-Cal beneficiaries will be
irrepa.bly hanned if the five percent rate reduction
to pharmacies is permitted to go into effect. Afer
reviewing the declartions submitted by plaintiffs and
defendant, the Court finds tliat plaintis have made a
sufficient showing of ireparble hann to warrant an
injunction.

Plaintiffs submit tlie declartion of Richard Wilson, a
Certified Public Accountant who has examined vari-
ous data regarding Medi-Cal prescription drg reim-
bursement-including the Surey of Dispensing and
Acquisition Costs of Phannaceuticals in the State of
Caldorna, a December 2007 study prepared by
Myers and Staufer, CPA's ("Myers Stanffer siudy")-
in order to examine the impact of the five percent rate
reduction on plianacies.

Wilson notes that there are two primar cost compo-
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nents in the provision of prescription drgs: dispens-
ing cost and drg acquisition cost. Wilson states that
the average cost to a phannacy for dispensing a pre-
scription is currently $~ 1.49 per prescription, and that
the five percent reimbursement rate reduction wil

reduce MediCal coverage for phanacies' dispensing
fees, from an average of $7.25 per prescription to an
average of $6.88 per prescription. Wilson Decl. ~ 2 1-
22. Wilson states that tlie five percent reduction wil
therefore increase tiie loss incured by phannacies on
dispensing fees from $3.56 per Medi -Cal prescription
to $4.61 per Medi-Cal presctiption. Wilson Decl. ~
22.

Furtermore, Wilson, states that the five percent rate
reduction will also cause pharmacies to experience a
loss on the acquisition of many brand and generic
drugs. For example, Wilson states tliat the average
acquisiton costs for brand drgs is 79 percent of av-
erage wholesale price, \vhile the amount of reim-
bursement that phanacies wil receive under the five
percent rate reduction is only 78.85 percent of aver-
age wholesale price. Wilson Decl. ~ 24. As a result,
'Nilson states that the five percent rate reduction wil
cause phannacies to operate at a loss in the acquisi-
tion of 5 i percent of tiie 200 top-selling brand drugs,
and that pharacies will make Oiùy a very small

gross profit on an additional 12.5 percent of the top-
sellng bIlnd clgs, a profit which wil generally be

insuffcient to compensate for tile loss that the phar-
macies incur in dispensing costs. Wilson Decl. ir 25.
Witli regard to generic drgs, Wilson states tllRt tlie
five percent rate reduction will cause pharmacies to
operate at a loss or obtain only a very small gross

profit on 39 percent of the top-selling generic drugs.

WHson Decl ~ 31.

Wilson concludes that because pharmacies, on aver-
age, wil suffer Cl financia i loss to acquire and dis-

pense brand drgs as a result of tlie five percent rate
reduction, many wil be forced to stop dispensing

many d not most brad products to Medi-Cal pa-
tients. Wilson Decl. ~ 28. Wilson furtier concludes
that, as a result of the five percent rate reduction,

many phannacies wil also be forced to stop dispens-
ing may of the generic drgs to Medi-Cal patients.
Wilson Decl. ~ 32.

*7 Petitioners also submit additional dcclarauons

providing further evidence to the effect that the five
percent rate reduction wil cause independent phar-
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mac)' owners to limit the scope of the services they
provide to Medi-Cal beneficiares. Specifcally,
plaintiffs submit the declarations of ten independent
phanacists, many of whom state that the five per.
cent fate reduction ,,,il signcantly afect their abil-
ity to provide services to Medi-Cal patients. See

Davis Decl. ~ 8; Dunckcl Decl. ~ 8; Faast Dec!. ~ S.
For example, the pharmacists' declarations state that
tlie total reimbursement under AB 11 83 wil cover
neither their acquisition costs nor their dispensing

costs on many drugs, and that, as a result, they wil
not be able to fill all Medi-Cal prescriptions, includ-
ing some prescriptions for AIS medications and
name-brnd antipsychotropics, and will not be able to
serve all existig Medi-Cal customers. See Davis

Dec!. ~ S, 11; Dunckel Dec!. 11 S, 11; Faast Decl. ~
11; Shapiro Decl. ~ 26; Tran Dec!. ~ 17; Medina
Decl. ~ 11; Trn Decl. ~ 20. Some of tiie phannacists
also state that the five percent rate reduction wil pre-
vent them from accepting new Medi-Cal patients. See
Dunckel Dec!. , 11; Jeh. Decl. ~ i 1. In addition,
some phanacists say they will be forced to cut the
business hours of the pharmacy and layoff employ-
ees in order to remain profitable, while others state
that the five percent rate reduction wil force them
out of business. See, e.g., Jeha Decl. ~ 11; Leonelli
Decl. '1 11. Some plmnnacists state that the five per-
cent rate reduction wil prevent them from providig
prescription delivery service to their Medi-Cal bene-
ficiary patients who arc unable to leave their homes.
See Medina Dec!. ~ 9; Shapiro Decl. ~ 26.

Dereiidant counters tlmt plaintiffs' showing of hann is
speculative and Uiat, in fact under uie five percent

rate reduction, "an extremely high percentage of
pharmacy costs wil be compensated and the more

effcient pharmcies should be able to obtain a sub-
stantial profit from providing services under the
Medi-Cal prograin."Opp'n at 5. For example, defen-
dant notes ùiat tlie Deparent Analysis estimates

Uml under Uie five perc,ent rate reduction, phannacies
wil continue, on average, to be compensated above
tlieir costs for Medi-Cal prescriptions. See Dds Ex.
A-A at S (stating that the five percent rate reduction
will reduce the aggregate Medi-Cal reiibursement
for prescription drgs from compensatig approxi-
mately IOS.7 percent of phannacy costs to approxi-
mately 103 percent of phanacy costs).

Defendant also submits tlie declaIltion of Kevin
Gorospe, who is employed as the Deparent's Chief
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ofMedi-Cal Phannacy Policy Branch. Gorospe states
tliat he has examined plaintiffs' submitted declara-
tions, and has calculated Uiat, wIUi one exception, the
total revenue loss after the five percent rate reduction
for each phaacist submitting a declaraLIon in sup-

port of plaintis' motion will be less than 2 percent.

Gorospe Decl. ~ 12. Gorospe furter argues tliat some
of plaintiffs' cost estimates are misleading, because
much of the average dispensing fee costs are costs of
operation that a phanacy' incurs regardless of
whether it provides drugs to Medi-Cal recipients, so
tliat "continued parcipation in Medi-Cal by tliese
pharmacies brings in additional reimbursement that
wil help to pay for many of the costs of operating a
plinacy tliat tlie pharmacy wonld incur even if (it)
dido't parcipate in Medi-Cal ."Gorospe Decl. ~ 13.
Gorospe furùier echoes tiie Department Aolysis,
statig uiat dispensing cost increases will not cause

irreparable hano, because "Medi-Cal reimbursement
for tlie drug itself frequently is well above phanacy
acquisition cost, that any loss on the dispensing fee
porton of reimbursement is made up for by a signifi-
cant profit on MediCal reimbursement for tlie drg
itself ."Gorospe Decl. ~ 21.

*S The Court concludes that defendant has failed to
refute plaitis' showing of irreparble harm. Even if

defendant is correct tliat, on average, phariacies wil
be compensated above their acquisition costs even
-afer tlie five percent rate reduclion, defendant has
not refuted plaintis' findings tliat many brand and
generic drugs \-\lil be reimbursed at a level below
cost, thereby preventing pharmacies from providing
tliose drugs and limiting access. for Medi-Cal pa-
tients. Indeed, tlie Gorospe declaration confrms tliat
only 9S-99 percent, on average, of phannacy costs
for single source drugs wil be compensated afer tlie
five percent rate reduction. Because many single
source drugs are protected from competition by pat-
cnts. there arc no availablc gencric alternativcs. See

August 18, 200S Preliminar Injunction Order. There
can be little or no doubt that Medi-Cal patients will
be haned if these necessary drugs arc placed outside
of their reach.

Furthennore, if plianacists are forced to curtail ser-
vices or go oul of business, there is no indication tliat
all existg customers wil have access to other

phannacies in which to obtain tlieir medication and,
in some cases, home-delivery services for such medi-
cation. Indeed, tlie many declaIltions submitted by

11 2009 TIiomson Reutersiest. No Claim to Orig. US Gov. Works.
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petitioners show that independent pliannacy provid-
ers, who constitute approximately thirt-three percent

of the licensed community pharmacies in California,
wil be hard-hit by the five percent rate reduction,
and may discontinue, or at least severely reduce, sec-
vices to Medi-Cal beneficiares. See August IS, 200S
Preliminar Injunction Order. TIierefore, the Cour
concludes that plaintiffs have demonstrates a signifi-
cant likelihood of irreparable har.

D. BALANCE OF HASHIPS

The Court is midfl of the diculty facing tiie State
of Californa in light of its fiscal crisis.llHowever,
tiie State has accepted federal fuds under the Medi-
caid Act. In so doing, tiie State agreed to abide by the
condilons imposed by Congress. Further, relroactive
relieffor Medi-Cal beneficiares wil likely be inade-
quate and, and it wil come too late, to remedy tlieir
pain, suffering, and liann to their mental and physical
well-being. See e.g., Lopez v. Heckler. 713 F.2d
1432. 1437 (9UI Cir.19S3). In light of the significant
tlireat to tiie healtli of Medi-Cal recipients, reducing
payments to healtli-care service providers wil likely
cause, and given tlial nothing in Uris Courls order
prevents respondent from imposing a rate reduction
afer she has appropriately considered and applied tlie
relevant factors, the Court finds that tJie balance of
hardships tips in favor of granting tiie preliminary
injunction.

E. PUBLIC INTEREST

"The district court's public interest analysis should be
whether there exists some critical public interest that
would be injured by the grant of preliminar re-
lief."Hybriiech, S49 F.2d at 145S. Clearly, there is a
public interest in ensurng tliat tlie State has enough
money to meet its financial obligations in the face of
competing demands. Hmvever, there is also a public
interest in ensuring access to health care. In light of
all the circumstances, including tlie fact Uiat tlie State
may decide to implement a Ilte change upon makg
a properly reasoned and supported analysis, the Court
finds tliat the public interest does not weigh against
the issuance of a preliminar injunction.

IV. CONCLUSION

*9 For tlie foregoing reasons, tiie Court GRATS
plaintiffs' motion for preliminar injunction. The

Page 7

Cour hereby orders respondent Director, his agents,
servants, employees, attorneys, successors, and all
those working in concert \yUh him to refrain from
enforcing CaL. WeIr. & InstCode § 14105.l91(b)(3),
as modifed by AB 11 S3 beginning on March i,
2009, by refrainig from reducing by five percent
payments to pharmacies for prescription drgs (in-
cluding prescription drugs and trditional over-the-

counter drgs provided by prescription) ll0vided
under tiie Medi-Cal fee-far-service progralU.~

FNI. TIie Court's August 18, 2008 order was
issued on remand from tiie Ninth Circuil. af-
ter plaintiffs appealed this Court's original
June 25, 200S ruing on tlieir preliminary in-
junction motion. Tiie Court's June 25, 200S
order found that plaitiffs in Independent

Living lacked any federal rights under §
30(A), and tlierefore had denied petitioners'
motion for preliminary injunction. On ap-
pel, tiie Nintli Circuit held tht plaintis
could bring suit tinder Ute Supremacy Clause
to enjoin AB 5 as preempted under the

Medicaid Act, and remanded to tliis Court.
See Independent Living Center of Southern 

California et. al. v. Sandra Shewrv et 01.
543 F.3d 1050 (9t1i Cir200S).

FN2. On Januar 26, 2009, plaintif Man-
aged Pharmacy Care was voluntarly dis-
missed as a plaintiff in this action.

FN3. The hospitals did not, however, chal-
lenge the rates under the "equal access" pro-
vision. Orthopaedic 1. 1992 WL 345652 at
'14 n. 4.

FN4.See e.g., Alaska Dep't oUIeallh & Soc.
Sens. v. Ctrs. - for 1viedicare & lviedicaid
Sen's., 424 F.3d 931. 940-4 i (9t1i Cir.2005l;
see also J1rkansas -'V led. Soc'v v. Revnolds. 6
F.3d 519. 530 (SUi Cir.1993) CWe agree
with tlie trial court's conclusion Uiat the

relevant factors that DHS is obliged to con-
sider in its rate-making decisions are tlie fac-
tors outlned in 42 U.S.C. § 1396a(a)(30)

(A). "); cf ,Vlethodisl Hasps. v. Sullvan. 9 i
F.3d 1026. 1030 Otll Cir.1996) (finding that
§ 30(A) does not require a state to consider
any parlicular factors, but ratlicr, requires
that the state arrve at substantive results

(Q 2009 Thomson Reuterslest. No Claim to Orig. US Gov. Works.
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FN5. Subsequently, in Sanchez v. Johnson.
416 F.3d 1051 (9tli Cir.20051, tlie NinUi Cir-
cuit held that § 30(A) does not coofer indi-
vidual rights that ar eoforceable under 42
U.S.C. § 1983. Id . at 1060.However, in

Independent Living, 543 F.3d 1050 (9Ui
Cir.20081, Uie Nintli Circuit held tht "a

plaintiff seeking injunctive relief under tlie
Supremacy Clause on tlie basis of federal
preemption need not assert a federally cre-
ated 'right,' in the sense ilat tenn has been
recently used in suits brought under § 1983,
but need only satisfy traditional stadig re-
quirements." Independent Living. 543 F.3d
1050. 1058 (9UI Cir.20081.

care and access provisions of § 30(A) do
not give rise to the tye of unambiguously
conferred rights required under Gonzaga.
But our decision in ¡Sanchez i had nothg
to say about a claim for injunctive relief
brought under tlie Supremacy Clause. In-
deed, even "s tlie Supreme Cour has
tightened the requirements for seeking

damages under § 1983, it has consistently
reafrmed the availabilty of injunctive
relief to prevent state offcials from im-
plementing state legislation allegedly pre-
empted by federal law.

consistent Witli tiie Medicaid Act); Rite Aid,
Inc. v. HoI/stow" 171 F.3d 842 (3d
Cir.19991 (same).

FN6. Defendant neverteless argues herein
that under Sanchez v. Johnson. 416 F.3d
1051. plaintis are precluded from obtaining

a judicial remedy, and tliat "Plaintis are at-
tempting to have tllIs Cour undercul dec-
ades of federal jurisprudence to say tliat,
mercly by claiming to be suing under tiie
Supremacy Clause instead of § 1983, a part
can obtain a re~nedy in federal court against
a state agency for non-compliance with a
provision of the Medicaid Act ..." Opp1n at
18. Defendant argues that tlie Nintli Circuit's
holding in Independent Living. 543 F.3d

1050, does not contradict tliis arguent be-
cause the issue presented herein is substan-

tially different from the issue presented in
tliat case. Opp'n at 16 Ctlie only issue in
front of the Court of Appeals in tlie Inde-
pendent Living Center matter was 'whether
ILC may maintain a valid cause of action to
enjoin implementation of AB j on the basis
offederal preemption"). However, the Court
finds defendant's arguments unpersuasivc.

The Court disagrees that Uie issue presented
herein is substantially dierent from Uie is-
sue brifore the Ninth Circuit in Independent
r'ving, 543 F.3d at 1063. and further notes

that the Ninth Circuit in Independent Living
specifically distigushed Sanchez:

Defendant also argues herein tli.t Con-
gress has evinced an intent tliat § (30)(a)
not be judicially eoforced. Opp'n at 17, n.
8. Specifcally, defendant notes that tlie
so-crilled "Boren Amendment," which re-
quired Uiat states provide tlie Secretary

with assuances that Medicaid reim-

bursements according to rates that were
"reasonable and adequate" to meet costs,
\vas repealed by Congress subsequent to a
Supreme Cour decision finding tliat pro-
viders had rights under the Boren
Aniendl1ent to challenge tlie adequacy of
a state1s reimbursement rates under the
Medicaid statute. Opp1n at j. However,

defendanl1s arguments are belied by Or-

thopaedic LILLI!, which held tliat tlie De-
partnent's obligations under § 30(a) were
independent ofthe obligations imposed by
the Boren Amendment:

(In Sanchez J (wle held tliat tlie quality of

The Boren Amendment requires the De-
partment to make assurances to the Secre-
tar of Healtli and Human Services that

rates are reasonable and adequate to meet
the hospitals' costs, and requires periodic
cost reports from hospitals subject to audit
by the Department. These requirements

are not par of § 1396a(al(301(Al. The re-

quirel1enis of § 1396a(a)(301(Al are more
flexible than the Boren Amendment, but
not so flexible as to allow the Deparent
to ignore the costs of providing services.
For payment rates to be consistent with ef-
ficiency, economy, quality of care and ac-
cess, they must bear a reasonable relation-
ship to provider costs, uness there is

Ii 2009 Thomson Reutersfest No Claim to Orig. US Gov. Works.
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some justication for rates that do not
substantially reimburse providers their
costs.

Orihopaedic 1l/l1 103 F.3d at 1499.

FN7. TIie Cour notes tliat there is evidence
to suggest that if thc five pcrcent Iltc reduc-
tion is given effect, many Medi-Cal benefi-
ciaries wil tu to more costly fonns of
medical care, such as emergency room care,
tliereby dimiishing the State's prqjected

savings. See e.g., Radde v. Bonta, 357 FJd
988. 999 C9tli Cir.2004 ).

FNS. Plaitis motion appears to seek an

injunction as to the five percent rale reduc-
-lon for all phannacy products, not just

drugs. However, plaintis' argwcnts re-

garding irreparble hoon focus on brand and

generic drgs dispensed by phannacies;

plaintiffs have not shown irepaable hann
as to the effect of the five percent rate reduc-
tion on other phanacy products. Therefore,
the Court limits the scope of the injunction

to drug products dispensed by pharmacies.

CD.Cal.,2009.
Managed Phanacy Care v. Max'well Jolly
--- F.Supp.2d ----, 2009 WL 510392 (CD. CaL.)

END OF DOCUMNT

i¡ 2009 TIiomson Reuterslest. No Claim to Orig. US Gov. Works.
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REVISION ATIACHMENT 4.19-B
Page 8

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

STATE: WASHINGTON

IV. Pharmacy Services

A. General Informalion:

1. The department reimburses only for prescription drugs provided by
manufacturers that have a signed drug rebate agreement with the Department of
Health and Human Services (HHS).

Prescriptions for drugs may be filled and refilled at the discretion of the
prescriber. For those drugs specified by the department, prior approval is
required.

2. Payment for drugs purchased in bulk by a public agency is made in accordance
with governmental slatutes and regulations governing such purchases.

3. Each Medical Assistance client is granted the freedom to choose his or her
source of medications, except when the client is covered under a managed care
plan that includes lhe drug benefi. .

Approval Date 1114101 Effective Date 711103TN#03-021
Supercedes
TN#03-019
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REVISION ATIACHMENT 4.19-B
Page 9

STATE PLAN UNDER TITLE XiX OF THE SOCIAL SECURITY ACT

STATE: WASHINGTON

B. Uppar Limils for Multiple-Source "Drugs:

1. The reimbursement amount for a multiple-source drug for which CMS has
established a specific federal upper limit (FUL) wil be adopted-€xcept when lhe
FUL is iower than lhe pharmacies' actual acquisition cost for products available
in Washington state.

Based on information provided by representative pharmacy providers, a
maximum allowable cost (MAC) is chosen.

The chosen MAC is the lowest amount suffcient to cover in-state pharmacies'
actual acquisition cost. Payments for multiple-source drugs for which CMS has
set upper limits do not exceed, in the aggregate, the prescribed upper limits plus
reasonable dispensing fees.

2. The department may establish a MAC for other multiple-source drugs that are
available from at least three manufacturers/labelers. The MAC established does
not apply if the prescriber certifies that a specifc brand is "medically necessary"
for a particular client.

3. Automated maximum allowabie cost (AMAC) pricing applies to multiple-source
drugs which are not on CMS's federal_upper limits (FUL) list or the department's .
MAC list but are produced by three or more manufacturersllabelers, at ieast one
of which has signed a federal drug rebate agreement. AMAC reimbursement for
all products within a generic code number sequence is at the estimated
acquisition cost (EAC) of the third lowest priced product in that sequence, or the
EAC of the lowesl
priced drug under a federal rebate agreement in that sequence, whichever is
higher. AMAC is recalculated each time there is a pricing. updates to any product
in the sequence.

4. The department will determine EAC by periodically determining the pharmacies'
average acquisilion costs for a sample of drug codes. The average cost will be
based on in-state wholesalers' publis.hed prices to subscribers, plus an average
upcharge, if applicable.

The department will pay the EAC for a multiple source product if the EAC is less
than the MAC/AMAC established for that producl.

Approval Date 11/4/01 Effective Date 711103TN#03-021
Supercedes
TN#03-019
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REVISION ATIACHMENT 4.19-B
Page 10

STATE PLAN UNDER TITLE XiX OF THE SOCIAL SECURITY ACT

STATE: WASHINGTON

IV. Pharmacy Services (cant.)

C. Upper Limits for "Other" drugs:

1. An "other" drug is defined as a brand name (single source) drug, a

multiple-source drug where signifcant clinical differences exist beIween the
branded product and generic equivalents, or a drug with limited availability.

2. Payments for "other" drugs are based on Average Wholesale Price (AWP) less a
specified percentage. AWP is determined using price information provided by the
drug fie contractor.

3. See Supplement A for current EAC percentages.

Approval Date 11/4/01 Effective Date 7/1103TN#03-021
Supercedes
TN#03-019
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REVISION
ATTACHMENT 4.19-8
Page 11

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE: WASHINGTON

IV. Pharmacy Services (cant.)

D. Dispensing Fee Determination:.

1. The department sets pharmacy dispensing' fees based on results of periodic
surveys.

2. The current dispensing fee payment system Is multi-tiered. The dispensing lee
paid to a pharmacy depends UPOrt that pharmacy's total annual prescription
volume (both Medicaid and non-Medicaid), as reported to the department. The
exception to this is the contracted mail-order delivery service for prescription
drugs; lhe dispensing fee is agreed upon during the Request For Proposal (RFP)
process.

3. Pharmacies providing unit dose delivery service are paid lhe department's
highest allowable dispensing fee for unit dose prescriptions dispensed. All other
prescriptions filed by these pharmacies are paid at the dispensing fee level
applicable to their annual prescription volume. The exception to this is the
contracted mail-order delivery service for prescription drugs; the dispensing fee is
agreed upon during the Request For Proposal (RFP) process.

4. A dispensing fee is paid for each ingredient in a compound prescription.

5. See Supplement A for current dispensing fees.

Approval Date 11/4/01 Effective Date 7/1/03TN#03-021
Supercedes
TN#03-019
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REVISION SUPPLEMENT A TO ATIACHMENT 4.19-B
PAGE 2

STATE PLAN UNDER TITLE XiX OF THE SOCIAL SECURITY ACT

State: WASHINGTON

REIMBURSEMENT FOR PHARMACY SERVICES (Cont)

IlL. Estimated Acquisition Cost (EAC)

A. First DataBank derives the Average Wholesale Price (AWP) of each product
based on infonnation they receive directiy from each manufacturer or labeler.
The appropriate percentage of the A WP that represents the Estimated
Acquisition Cost (EAC) is determined.

B. Currently applied EAC percentages, effective for dates of servce on and after
811/02, are:

. AWP-14% for single source drugs;

. AWP-14% for multisource drugs with four or fewer manulacturersflabelers;

. AWP-50% for multisource drugs with five or more manufacturersllabelers and
no MAC or FU L; and

. 100% of certified AWP for infusion, injectable, and inhaiation drugs with
certifed AWPs.

C. For the contracted mail-order delivery service of prescription drugs, the
contactorlpharmacy guarantees that the average annual multisource discount, in
aggregate for all drugs dispens"d, wil be at least 60% of AWP. An annual
reconciiation wil be perfonned and the conlractor will pay any shortall on a
dollar-for-dollar basis. Contracted mail order delivery service for prescription
drugs started 2/1/03. The EAC percentages for the contractorlphannacy are:

i. AWP-19% for single source drugs; and
II. AWP-15% for multisource drugs.

TN# 03-019
Supersedes
TN#02-022

Approval Date 11/3104 Effective Date 8/11/03
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REVISION SUPPLEMENT A TO ATIACHMENT 4.19-B
PAGE 3

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

REIMBURSEMENT FOR PHARMACY SERVtCES (Cant.)

State: WASHINGTON

IV. Dispensing Fees

A. A three-ller dispensing fee structure is used, with an adjusted fee allowed for
pharmacies that participate in the Modified Unit Dose and/or True Unit Dose
programs. The exception to the tiered dispensing fee system is the
contractor/pharmacy that contracts to provide mail-order delivery service for
prescription drugs; the mail-order dispensing fee is determined as a result of the
competitive procurement process.

B. Listed below are the dispensing fee allowances for each drug ingredient in
compounded and non-compounded prescriptions lor pharmacies, effective for
dates of service on and afier 7/1/02:

. High-volume pharmacies (over 35,000 Rxs/yr) ............................$4.20/Rx

. Mid-voiume pharmacies (15,001-35,000 Rxs/yr)...,......................$4.51/Rx

. Low volume pharmacies (15,000 Rxs/yr and under) ....................$5.20/Rx

. Unit Dose Systems .......................................................................$5.20/Rx

C. A provider's dispensing fee is determined by the voiume of prescriptions the
pharmacy fills for medical assistance clients and the general public, as indicated
on the annual prescription cou'n! survey distributed to pharmacies. The
exception to this is the contractor/pharmacy that contracts to provide mail-order
delivery service for prescription drugs; the mail-order dispensing fee is
determined as a result of the competitive procurement process.

Contracted mail order delivery service for prescriplion drugs started 211/03. The
dispensing fee for the contractor/pharmacy is:

. Contracted mail-order deiivery service dispensing fee... ..3.25/Rx

TN# 03-019
Supersedes
TN# 02-022

Approvai Date: 11/3/04 Effective Date: 8/11/03
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CERTIFICATION OF ENROLLMENT

ENGROSSED SUBSTITUTE HOUSE BILL 1594

51st Legislature'
2009 Regular Session

Passed by the House February 1S, 2009
Yeas 80 Nays 14

CERTIFICATE

Speaker of the House of Representatives

I i Barbara Baker, Chief Clerk of
the House of Representatives of the
State of Washington, do hereby
certify that the attached is
ENGROSSED SUBSTITUTE HOUSE BILL
1694 as passed by the House of
Representatives and the Senate on
the dates hereon set forth.

Passed by the Senate February 13, 2009
Yeas 30 Nays 1e

Chief Clerk

President of the Senate

Approved FILED

Secretary o'f State
State of Washington

Governor of the State of Washington

EXHIBIT C TO PLAINTIFFS' MOTION FOR TEMPORARY RESTRAINING ORDER
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(11) In addition to other reductions, the reduced appropriations in

this section reflect an additional $76,000 reduction in administrative

costs required by Engrossed Substitute Senate Bill No. 5460 (reducing

state government administrative costs). These administrative
reductions shall be achieved, to the greatest extent possible, by

reducing those administrative costs that do not affect direct client

services or direct service delivery or programs.

(12) The department shall not reduce and shall continue to secure

and provide for evaluation training for assessing children with fetal

alcohol spectrum disorders (FASD).

Sec. 208. 2008 c 329 s 209 (uncodified) is amended to read as11

12

13

14.

15

16

17

18

19
20
21
22
2.3

24
25

26

27 Tobacco Prevention and Control Account--State

follows:
FOR THE DEPARTMNT OF SOCIAL AN HEALTH SERVICES- -MEDICAL ASSISTANCE
PROGRA

, . . $1,602,827,000General Fund--State Appropriation
Appropriation

2008 )

2009) (($1,669, 5S1, eSe))

$1. 533,431. 000
(($1,314,718,eee) )

$4.-439,060,000
. . $2, 000, 000

(FY

(FYGeneral Fund--State

General Fund--Federal Appropriation . . .

General Fund--private/Local Appropriation. . . . .

Emergency Medical Services and Trauma Care Systems

Trust Account--State Appropriation. ,
Health Services Account--State Appropriation (FY 200S)

Health Services Account--State

. $15,076,000
$38S, 946,000

(($421,762, SeS))

$392,857,000
Appropriation (FY 2009) . .

2S

29
30

31
32

Appropriation . . . . . . . . . . . , . .

Pension Funding Stabilization Account--State

Appropriation . . . .' .
TOTAL APPROPRIATION

. . . . . . . $l,SS3,OOO

. . . . . $646,000

(($S, 147,169, SSS))

$S,376,726,000

33 The appropriations in this section are subject to the following
34 conditions and limitations:
35 (1) Based on quarterly expenditure reports and caseload forecasts,
36 if the department estimates that expend~tures for the medical
37 assistance program will exceed the appropriations, the department shall

ESHB 1694. PL p. 114
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17
18

19
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21
22

23
24

25
26

27
28

29

30

(31) The department shall not eliminate and shall continue to
provide a nurse hotline for foster parents.

(32) The department shall not reduce and shall provide medical

assistance to children under three-hundred percent of the federal

poverty level.
(33) The department shall not reduce and shall continue to provide

maternity support services to pregnant and postpartum women.

(34) The department shall not reduce and shall continue to provide

transportation services to patients receiving adult day health
services.

(35) The department shall continue children's health coverage

outreach and education efforts. These efforts shall rely on existing

relationships and systems developed to implement the program under RCW

74.09.470, such as those with local public health agencies, health care

providers, public schools, the women.' infants, and children program,

the early childhood education and assistance program, child care
providers. newborn visiting nurses. and other community-based
organizations. The department shall seek public-private partnerships

and federal funds that may become available to provide on-going support

for outreach and education efforts.

(36) The department shall reduce expenditures on pharmaceuticals

and durable medical equipment.

(37) The department shall not reduce hospital rates.

(38) In addition to other reductions, the reduced appropriations in

this section reflect an additional $1,062,000 reduction in
administrative costs reguired by Engrossed Substitute Senate Bill No,

5460 (reducing state government administrative costs). These
administrative reductions shall be achieved, to the greatest extent

possible, by reducing those administrative costs that do not affect
.

direct client services or direct service delivery or programs.

31

32

33

34

35

36

37

Sec. 209. 2008 c 329 s 210 (uncodified) is amended to read as

follows:
FOR THÈ DEPARTMENT OF SOCIAL
REHAILITATION PROGRA
General Fund- -State Appropriation

General Fund- -State Appropriation

AN HEALTH SERVICES- - VOCATIONAL

(FY 2008)

(FY 2009)

$11,543,000
(($12,323,888) )

$8,182,000

p. 125 ESHB 1694.PL
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DEPARTMENT OF SOCIAL AN HEALTH SERVICES
HEALTH AND RECOVERY SERVICES ADMINISTRATION

Olympia, Washington

To: All Prescribers

Managed Care Organizations
Nursing Home Administrators
Pharmacists
Regional Support Networks

# Memo: 09-09
Issued: February 26, 2009

From: Douglas Porter, Assistant Secretary
Health and Recovery Services
Administration

For further information, go to:
htlp://hrsa.dshs. wa.gov /pliannacy

Subject: Prescription Drug Program: Increase in Discount Applied to the Average

Wholesale Prices (A WP) of Drugs Paid for by DSHS

. EffectiveJor datesofSerYice~n"and. à(ter AprIl 1, 2009 ,the pepaiiineiifof SocIal,fj '1:ealth"
Seryi¡;es (DSHS)wil iiicreas,e thedisc()JJntappliedlothe A'etágeWJolesalePrice (Ai,)óf'

diugspaid fhroiighthe PrescriptioiiDrugI'rogr,am;. ' "..... , '.'. ".'." ,....

New Discount Applied to Average Wholesale Price (AWP)

As part of several pharmacy purchasing strategies to help control costs in the Prescription Drug
Program, DSHS' is increasing the ceiling discount applied to A WP. The maxirnum allowable
reimbursement for drugs purchased through the Point-of-Sale system wil change from A WP
minus 14% to A WP minus 20%, effective Aprill, 2009.

EXHIBIT D TO PLAINTIFFS' MOTION FOR TEMPORARY RESTRINING ORDER
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