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Washington corporation; CAMP-RILEY DRUG
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19 vs.
20 CHR1STlNE GREGOIRE, not individually, but solely

21 in her offcial capacity as Governor of the State of
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22 but solely in his offcial capacity as Interim Secretary of
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DECLARATION OF JEFF ROCHON

I, Jeff Rochon, declare as follows.

1. I make this declaration in support of the Motion for Temporar Restraining Order

and Preliminar Inunction fied in this matter. The facts set forth here are tre of my own

personal knowledge and if called upon to testify, I would do so under oath.

2. I am the Chief Executive Offcer of the Washington State Pharacy Association.

I have held that position since January 20,2009. I served as Interim Chief Executive Offcer

since November 15,2008.

3. The Washington State Pharmacy Association is an association with over 1600

members including pharacies, pharmacists, and technicians which practice in all clinical

settings within the State.

4. The Washington State Pharmacy Association's purpose is to support and advance

the practicc of pharmacy to ensure that the public receives optimal medication therapy

management.

5. The Washington State Pharmacy Association also seeks to assure that pharmacy

services are reimbursed at a reasonable level and that the patients have access to safe and

appropriate care.

6. I have had numerous meetings with the Washington State Deparent of Social

and Health Services (the "Departent"), Health Recovery Services Administration and the

Washington State Govemor's Offce conceming the April 1,2009 rate cut.

7. At meetings with the Deparment, representatives admitted the Departent had

not conducted any studies of the effects of the April 1, 2009 rate cut on "quality of care" or

"access. "

DMi\1584802. i E-1
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8. According to Doug Porter, the Departent relied on an August 2001 report

prepared by the Offce of Inspector General, United States Departent of Health and Human

. Services ("OIG") which found that the national acquisition cost for brand name drugs was A WP

minus 21.84%. I informed Mr. Porter that the OIG had updated that analysis in September 2002

and the OIG found that the average discount on single source drugs was A WP - 1 7 .2%. At that

meeting, I gave a copy of the 2002 OIG Report to a representative of the Department. Mr. Porter

also indicated that the Departent relied on a 200S OIG report. OIG issued three pricing report

in 200S, none of which address the difference between pharmacy acquisition cost and Average

Wholesale Price.

9. At those meetings, the Department also admitted that it recognizes the rate cuts

will detrimentally affect access to Medicaid beneficiaries in rural areas. The Department

representatives also recognized that the rate cuts wil result in some areas being underserved by

pharacies.

10. Doug Porter admitted that the Department had not performed any burden rate

studies since 1989. A burden rate study assesses the cost of dispensing for pharmacies.

11. The Washington State Pharmacy Association also provided the Departent with

other options for cost savings strategies that would not affect quality of care and access to the

degree of the pending April 1, 2009 rate cuts. The Deparent has not implemented any ofthese

altematives.

12. I have been informed by representatives of the Departent that the rate cuts are

going into effect, 'absent an injunction issued by a court halting the cuts.

2
DMI\lS84802.1 E-1
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13. In addition, in those meetings, the Departent and the Governor's Offce have

refused to use the increased federal funding available as part of the increase in the percentage of

Medicaid funded by the federal government to avoid the April 1, 2009 rate cuts.

14. The Washington State Pharmacy Association made numerous efforts, including

bringing pharmacy owners to meetings, to educate the Departent and the Govemor's offce of

the detrimental effects of the planned April 1, 2009 rate cuts on patient access and quality

of care. The Washington State Pharmacy Association sees this làwsuit as a last resort which it

sought to avoid. The Governor's offce and the Departent have left the Washington State

Pharacy Association and other Plaintiffs no choice but to sue and seek injunctive relief.

I declare under penalty of perjury, pursuant to 28 U.S.e. § 1746, that the foregoing is true

and correct.

Executed on March iq, 2009 at ~-t , Washington.
!

3 E-1
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DECLARTION OF LAUR MILER

I, Laur Miller, declare as follows.

1. I mae ths declarion in support of the Motion for Tempora Restring Order

and Prelimar Injunction filed in ths matter. The fact set fort here are tre of my own

personal knowledge, and if called upon to testfy, I would do so under oath.

2. I am a Senior Economist with the National Association of Chai Drug Stores.

3. The National Association of Chai Drug Stores is a nationa association whose

members include sixteen pharacy cha in Washigton with over 534 individual pharacies

with the State. NACDS's mission includes inurg its members ar adequately reimbured by

federa and state heathcar programs and assurg patient access to pharaceutica care.

I declar under penaty of perjur, puruat to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on March~ 2009, at Alexandra, Virginia

~ef lk.Ìù&
LAlJLLER

DMI\158639.1
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DECLARTION OF JOAN THELMO

I, Joane Thelmo, declare as follows.

1. I make ths declartion in support of the Motion for Temporar Restrg Order

and Preliar Injunction fied in ths matter. The facts set fort here are tre of my own

personal knowledge, and if caled upon to testify, I would do so under oath.

2. I am the General Cpunsel of the National Communty Pharacists Association

(''NCPA'').

3. NCPA is a national association whose members inclnde independent communty
.,i;'"

pharacies and pharacists including independent communty pharacists in Washigton.. The

nation's independent communty pharacists are smal business entrepreneurs and mlÙtifiieted

healtheae providers who represent a vital par of 
the Unite States' healthcare delivery system.

4. NCPA's member are acknowledged by consumers as commtted to high quality

patient care and servces and to restorig, maitanig, and promotig the health and well-being

of the general public, including Medicaid patients. NCPA represents the professional and

proprieta interests of independent communty pharacists, and promotes and defends those

interes, includig those interests pertaig to feder and State heatheae programs.

I declar under penaty ofpeijur, purant to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on Marcbi2009, at Alexandra, Virgia

DMl\lS86489.1 E-3
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DECLARTION OF JOHN RECTOR

I, John Rector, declare as follows.

1. I make ths declaration in support of the Motion for Temporar Restrg Order

and Prelimar Injunction fied in ths matter. The facts set fort here are tre of my own

personal knowledge, and if caled upon to tetify, I would do so under oath.

2. I am Special Counel for the National Communty Pharacists Association

("NCP A").

3. NCP A is a national association whose members include independent communty

pharaces and pharacists includig independent communty pharacists in Washigtori:'The

nation's independent communty pharacists are smal business entreprenens and multifaceted

heathcae providers who represent a vital par of 
the United States' healthcare deliver system.

4. NCPA's member are acknowledged by consumers as commtted to lugl quality

patient care and servces and to restorig, maitainig, and promotig the heath and well-being

of the genera public, including Medcaid patients. NCPA represents the professional and

proprieta interests of independent communty pharacists, and promotes and defends those

interests, includig those interests pertg to feder and State healthcae programs.

I declare under penalty of perur, pursuant to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on Marc~ 2009, at Alexandra, Virgia.

~R& te.~

DM1\IS86489.1
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DECLARTION OF DR. HATAM SHAFEEAN

I, Dr. Hatam Shafeean, declare as follows:

1. I make this declaration in support of the Motion for Temporary Restraining Order

and Preliminary Injunction filed in this matter. The facts set forth here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

2. I am a licensed phannacist practicing in the State of Washington and the owner

and operator of Shiraz Specialty Ph~rmacy, a pharmacy licensed in the State of Washington.

Shiraz Specialty Phannacy's business address is 20 E. Casino Rd., Suite B16, Everett,

Washington, 98208. I have been practicing pharmacy for the last ten years and I have owned

and operated Shiraz Specialty Phannacy since May of 2005.

3. I hold a Doctoral Degree in Pharmacy from the University of Washington, which

I received in 1999.

4. I am a member of the Washington State Pharacy Association, and the National

Community Pharmacists Association.

5. As par of Shiraz Specialty Phannacy's phaimacy practice and business, it

provides drg products and services to Medicaid beneficiaries who reside in Washington. Its

curent practice consists of approximately 5% cash patients, 45% private insurance (including

Medicare Par D plans), and 50% Medicaid (100% of which is point of sale).

6. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery services, processing of Prior Authorization Requests,

translation services, providing special packages for elderly and disabled customers, automatic

follow-ups, and consulting regarding the proper use of prescription and OTC drgs, vitamins,

herbals, and durable medical equipment.

7. The current rate of Medicaid reimbursement for drg products barely covers my

drg acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washington. I have nevertheless provided services to, and cun-ently

continue to serve, Medicaid beneficiaries.

DMI\DMIN\148 (70.t I

E-5
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8. I understand that the United States District Court for the District of Massachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

approved settlement will result in a reduction in Average Wholesale Price ("A WP") by four

percent for over 1 ,442 National Drug Codes ("NDCs") for brand drugs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrn, Ambien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understanding that First Databank and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

9. I fuher understand that the Washington State Legislatue passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Departent of Social and Health Services Medical Assistance Program from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

10. I fuher understand that the Legislature passed and the Governor signed

legislation requiring the Depaitment to "reduce expenditures on pharmaceuticals and durable

medical equipment."

1 1. I fuher understand that on February 26, 2009, the Departent issued a Memo

stating tliat it is increasing the ceiling discount for drgs purchased through the Point of Sale

system from AWP minus 14% to AWP minus 20% effective April 1,2009.

12. This rate reduction was imposed without any public notice or opportnity for

comment and will significantly affect my ability to continue to provide services to Medicaid

patients. For many drgs, the total reimbursement wil not cover the amount I pay to purchase

the drgs from my suppliers, and wil cover nothing towards my dispensing cost.

13. The net result of both the April 1,2009 reduction and the reduction anticipated by

the First Databank settlement will be a total reduction of almost 10% for branded prescription

drg product.

2
E-5
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14. I believe my patients who depend upon Medicaid for their medical serVices wil

suffer as a result of the April 1, 2009 rate cut, parcularly in conjunction with the reduction in

A WP which wil result from the settlement of the First Databan case. My pharacy may no

longer be able to afford to provide medications to such patients where reimbursement is below
,

my acquisition cost for the drg product. Moreover, the combination of drg product

reimbursement and dispensing fee will not cover my break even cost of dispensing the vast

majority of branded phannaceutical drg product to Medicaid beneficiaries. As a result, the

Medicaid patients I currently serve may not have access, or at least immediate access, to

pharmacy products and services at my pharmacy' and wil be forced to look elsewhere for those

products and services.

15. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. However, if the April 1, 2009 rate cut goes into effect, I may not be able to

continue to operate my phannacy business and may be forced to layoff fifteen employees. The

services that are provided by Shiraz Specialty Pham1acy should be recognized for the value to

Washington communities, the patients we serve and the state as a whole.

I declare under penalty of perjury, pursuant to 28 U.S.e. § 1746, that the foregoing is tre

and correct.

Executed on March 23, 2009, at Everett, Washington.~
Dr. Hatam Shafeean

E-5
3 Exh. E, p. 11
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DECLARTlON OF JOSEPH G. CAMCK

I, Joseph G. Cammack, declare as follows:

1. I mae this declaration in support of the Motion for Tempora Restrainig Order

and Preliminar Injunction fied in this matter. The facts set forth here are tre of my own

personal knowledge, and if called upon to testif, I would do so under oath.

2. I am a licensed pharmacist practicing in the State of Washington and the owner of

Camack's Pharmacies Inc., d//a Jim's Pharmacy, a pharmcy licensed in the State of

Washington. Jim's Pharmacies business address is 424 E 2nd St, Port Angeles, WA, 98362. I

have been practicing pharmcy for the last 15 years and have owned Jim's Pharmacy since April

1,2003.

3. I hold a bachelor of science Degree in pharmacy from the University of

Washington, which I received in 1994. I am a member of the Washington State Pharacists

Association, and the National Community Pharmacy Association.

4. As part of Jim's Pharmacies pharmacy practice and business, it provides drug

products and servces to Medicaid beneficiaries who reside in Washington. Its current practice

consists of approximately 10 % cash patients, 62 % private insurnce (including Medicare Par D

plans), and 28 % Medicaid (25% point of sale and 3 % managed care).

5. Servces provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery servces, processing of Treatment Authoriation Requests

(TAR), other servces ànd consulting regarding the proper use of 
prescription and OTC drugs,

vitamins, herbals, cornliance packaging of medications and 24 hr emergency service.

6. The curent rate of Medicaid reimbursement for drg products barely covers my

drg acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washingtn. I have neverteless provided services to, and curently

continue to serve, Medicaid beneficiaries.

7. I understand that the United States Distrct Cour for the Distrct of Massachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

DMAMlN\l481704.1
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Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understading that the

approved settlement wil result in a reduction in Average Wholesale Price.("AWP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brad drgs, including such popular

medications as Lipitor, Prozac, Nexium, Plavi, Wellbutrn, Arbien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Irtrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understading that First Databank and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

8. I fuer understad tht the Washigton State Legislatue passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Department of Social and Health Servces Medical Assistance Program from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

9. I fuer understad that the Legislatue passed and the Governor signed

legislation requiring the Departent to "reduce expenditues on pharmaceuticals and durable

medical equipment."

10. I fuher understad that on Februry 26,2009, the Departent issued a Memo

stating that it is increasing the ceiling discount for drgs purchased though the Point of Sale

system from AWP minus 14% to AWP minus 20% effective April 1,2009.

1 1. This rate reduction was imposed without any public notice or opportty for

comment and will significantly affect my ability to continue to provide servces to Medicaid

patients. For many drgs, the total reimbursement will not cover the amount I pay to purchase

the drgs from my suppliers, and wil cover nothg towards my dispensing cost.

12. The net result of both the April 1,2009 reduction and the reduction anticipated by

the Firt Databan settlement will be a total reduction of almost 10% for branded prescription

drg product.

13. I believe my patients who depend upon Medicaid for their medical servces will

suffer as a result of the April 1, 2009 rate cut, parcularly in conjunction with the reduction in

A WP which wil result from the settlement of the First Databank case. My pharacy may no

2 E-6
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longer be able to afford to provide medications to such patients where reimburement is below

my acquisition cost for the drg product. Moreover, the combination of drg product

reimbursement and dispensing fee will not cover my break even cost of dispensing the vast

rnajority of branded pharaceutical drg product to Medicaid beneficiaries. As a result, the

Medicaid patients I curently serve may not have access, or at least imediate access, to

pharmacy products and servces at my pharmacy and will be forced to look elsewhere for those

products and services.

14. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, if the April 1, 2009 rate cut goes into effect, I will not

be able to fill all Medicaid prescriptions, or fill prescriptions for certin high cost drgs including

AIS medications and anti-psychotropics. I may be forced to cut business hours or layoff

employees, and may not be able to provide prescription delivery servces to Medicaid

beneficiaries who cannot leave their homes, or provide the scope of services we curently

provide. The services that are provided by Jim's Pharacy should be recognized for the value to

Washington communities, the patients we serve and the state as a whole.
'"

I declare under penalty of peijury, pursuat to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on March 23, 2009, at Port Angeles, Washi gton. (;

,

(P

E-6
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DECLARA nON OF SAMUL GILLARD DUNCAN

I, Samuel Gilard Duncan, declare as follows:

1. I make this declaration in support of the Motion for Temporar Restrining Order

and Preliminary Injunction filed in this matter. The facts set fort here are tre of my own

personal knowledge, and if caUed upon to testify, I would do so under oath.

2. I am a licensed pharacist practicing in the State of Washington and the owner

and operator of Ritzile Drug Company, a pharacy licensed in the State of Washington.

Ritzile Drug Company's business address is 209 W. Main Ave., Ritzvile, WA 99169. The

Ritzile Drug Company serves a rural communty; it is the only pharacy within a one hour

drive of its location in any direction. I have been practicing pharmacy for the last 20 years and

have owned and operated Ritzvile Drug Company since January 1, 2001.

3. I hold a Doctoral Degree in veterinary science from Washington State University,

which I received in 1982. I received my Bachelors Degree Pharmacy from Washington State

University in 1989. I also hold a bachelors and masters in reproductive physiology from the

University of Tennessee, awarded in 1977 and 1978.

4. I am a member of the Spokane County Pharmacy Association, the Washington

State Pharmacists Association, the Idaho State Pharmcy Association, the National Communties

Pharacist's Association, and the American Pharmacist's Association.

5. As par of the Ritzile Drug Company's pharmacy practice and business, it

provides drg products and services to Medicaid beneficiaries who reside in Washington. Its

current practice consists of approximately 8% cash patients, 75.4% private insurance (including

Medicare Part D plans), and 16.6% Medicaid (10% point of sale and 6.6% managed care).

6. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery services, processing ofTreatrent Authorization Requests

(TARs), refill requests, pharaceutical consulting services to the local hospital, and consulting

regarding the proper use of prescription and OTC drgs, vitamins, herbals, and the PIXIS

dispensing machine.

DMADMII\,"1481704.1
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7. The curent rate of Medicaid reimbursement for drg products barely covers my

drg acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washington. I have neverteless provided services to, and curently

continue to serve, Medicaid beneficiares.

8. I understand that the United States Distrct Court for the Distrct of Massachusett

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et at. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

approved settlement will result, within 90 days, in a reduction in Average Wholesale Price

("A WP") by four percent for over 1 ,442 National Drug Codes ("NDCs") for brand drgs,

including such popular medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrn, Ambien,

Prilosec, Zantac, Valtrex, Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In

addition, it is my understanding that First Databan and Medispan intend to reduce reported

A WP for over 6,000 more NDCs.

9. I further understand that the Washington State Legislature passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Departent of Social and Health Services Medical Assistance Progrm from $1,669,581,000 to

$ 1 ,533,43 1 ,000 or by approximately 8%.

10. I further understad that the Legislatue passed and the Governor signed

legislation requiring the Deparment to "reduce expenditues on pharmaceuticals and durable

medical equipment."

1 1. I further understad that on February 26, 2009, the Departent issued a Memo

stating that it is increasing the ceiling discount for drgs purchased through the Point of Sale

system from A WP minus 14% to AWP minus 20% effective April 1, 2009.

12. This rate reduction was imposed without any public notice or opportnity for

comment and wil1 significantly affect my ability to contiue to provide services to Medicaid

patients. For many drgs, the total reimbursement wil not cover the amount I pay to purchase

the drgs from my suppliers, and will cover nothing towards my dispensing cost.

2 E-7
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13. The net result of both the April 1,2009 reduction and the reduction anticipated by

the First Databank settlement wil be a total reduction of almost 10% for branded prescription

drg product.

14. I believe my patients who depend upon Medicaid for their medical services will

suffer as a result of the April 1, 2009 rate cut, paricularly in conjunction with the reduction in

AWP which wil result from the settlement of the First Databan case. My pharmacy may no

longer be able to afford to provide medications to such patients where reimburement is below

my acquisition cost for the drg product. Moreover, the combination of drg product

reimbursement and dispensing fee will not cover my break even cost of dispensing the vast

majority of branded pharmaceutical drug product to Medicaid beneficiaries. As a result, the

Medicaid patients I curently serve may not have access, or at least immediate access, to

pharacy products and services at my pharacy and wil be forced to 100k elsewhere for those

products and services.

15. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. However, if the April 1, 2009 rate cut goes into effect, I may not be able to

continue to operate my pharacy business; I wil not be able to contiue to accept new Medicaid

patients, and I wil not be able to fill Medicaid prescriptions and fill prescriptions for certin high

cost drgs including AIS medications and anti-psychotropics. I wil have to cut business hours

by up to one day each week, which wil neprive the entire communty of pharmacy services at

least one day each week, and I may have to layoff employees. The services that are provided by

Ritzville Drug Company should be recognzed for their value to Washington communities, the

patients we serve and the state as a whole.
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I declare under penalty ofpeijur, pursuant to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

E,=red 00 M=h 23, 2009, · Ri"""~:hid"¡ d/Æ

~ ck " '4ib-v
Samuel Gilard Duncan
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DECLARATION OF AARONM. SYRlG

I, Aaron M. Syring, declare as follows:

1. I make this declaration in support of the Motion for Temporary Restraining Order

and Preliminar Injunction filed in this matter. The facts set forth here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

2. I am a licensed pharmacist practicing iii the State of Washington and the owner of

SOAS, LLC which operates three licensed phannacies in the State of Washington. Our

pharmacies are as follow: Island Drug (230 SE Pioneer Way, Oak Harbor, WA 98277), Island

Drug (11042 SR 525 #130, Clinton, WA 98236), and LaConner Drug (708 E Morris St, PO Box

477, LaConner, WA 98257). I have been practicing pharmacy for the last 7 years and have

owned SOAS, LLC since July 2004.

3. I hold a Doctor of Pharmacy (Pharm.D.) Degree from Washington State

Univeristy, which I received iii 2002.

4. I am a member of the National Community Pharmacy Association and the

Washington State Pharmacists Association.

5. As part ofIsland Drug and LaConner Drug's pharacy practice and business, it

provides drg products and services to Medicaid beneficiaries who reside in Washington.

Collectively, our curent practice across three locations consists of approximately 14 % cash

patients, 78 % private insurance (including Medicare Part D plans), and 8 % Medicaid (83%

point of sale and 17 % managed care).

6. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery services, processing of Medication Administration Records,

Compounding, Compliance Packaging, Uiiit Dose Packaging, IV admixture, and consulting

regarding the proper use of prescription and OTC drugs, vitamins, herbals, and Durable Medical

Equipment.

7. The current rate of Medicaid reimbursement for drug products barely covers my

drug acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

DMADM1N\1481704.1
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dispensing fee paid by Washington. I have nevertheless provided services to, and currently

continue to serve, Medicaid beneficiaries.

8. I understand that the United States District Court for the District of Massachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

approved settlement wil result in a reduction in Average Wholesale Price ("A WP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brand drugs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrin, Ambien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understanding that First Databank and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

9. I further understand that the Washington State Legislature passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Department of Social and Health Services Medical Assistance Program from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

10. I further understand that the Legislature passed and the Governor signed

legislation requiring the Deparent to "reduce expenditures on pharmaceuticals and durable

medical equipment."

11. I fuer understand that on Februar 26, 2009, the Department issued a Memo

stating that it is increasing the ceiling discount for drugs purchased through the Point of Sale

system from A WP minus 14% to AWP minus 20% effective April 1, 2009.

12. This rate reduction was imposed without any public notice or opportity for

comment and will significantly affect my ability to continue to provide services to Medicaid

patients. For many drgs, the total reimbursement will not cover the amount I pay to purchase

the drgs from my suppliers, and wil cover nothing towards my dispensing cost.
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13. The net result of both the April 1,2009 reduction and the reduction anticipated by

the First Databank settlement wil be a total reduction of almost 10% for branded prescription

drg product.

14. I believe my patients who depend upon Medicaid for their medical services will

suffer as a result of the April 1, 2009 rate cut, particularly in conjunction with the reduction in

A WP which wil result from the settlement of the First Databank case. My pharmacy may no

longer be able to afford to provide medications to such patients where reimbursement is below

my acquisition cost for the drug product. Moreover, the combination of drg product

reimbursement and dispensing fee will not cover my break even cost of dispensing the vast

majority of branded pharmaceutical drug product to Medicaid beneficiaries. As a result, the

Medicaid patients I curently serve may not have access, or at least immediate access, to

pharmacy products and services at my pharmacy and will be forced to look elsewhere for those

products and services.

15. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, if the April 1, 2009 rate cut goes into effect, I may not

be able to continue to accept new Medicaid patients, filJ all Medicaid prescriptions, or fill

prescriptions for certain high cost drgs including AIDS medications and anti-psychotropics. I

may be forced to cut business hours, and/or layoff employees, and I may no longer be able to

provide prescription delivery services to Medicaid beneficiaries who cannot leave their homes or

provide the scope of services we currently provide. The services that are provided by Island

Drug / LaConner Drug should be recognized for the value to Washington communities, the

patients we serve and the state as a whole.
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I declare under penalty ofperjury, pursuant to 28 U.S.c. § 1746, that the foregoing is tre

and correct.

Executed on MarchZ "(, 2009, at ßcx( ~;'aSliiiigto.

(PH
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DECLARATION OF BRIGETT EDGAR

I, BRlDGETT EDGAR, declare as follows:

1. I make this declaration in support of the Motion for Temporary Restraining Order

and Preliminary Injunction filed in this matter. The facts set forth here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

2. I am part-owner and operator of Pharm-A-Save, a pharmacy licensed in the State

of Washington. Pharm-A-Save's business address is 17788 147m St, S.B., Monroe, Washington,

98272. I have partially-owned and operated Pharm-A-Save since January, 2007.

3. I am a licensed Pharmaceutical Technician. I received my license in Washington

in 1998.

4. I am a member of the Washington State Pharmacists Association, and the

National Community Pharmacist's Association.

5. As part of Ph arm- A- Save's pharacy practice and business, it provides drg

products and services to Medicaid beneficiaries who reside in Washington. Its current practice

consists of approximately 6% cash patients, 85% private insurance (including Medicare Part D

plans), and 9% Medicaid (100% of which is point of sale).

6. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery services, Mediset packaging, immunizations, medication

therapy management, and consulting regarding the proper use of prescription and OTC drugs,

vitamins, herbals, and medical equipment.

7. The current rate of Medicaid reimbursement for drug products barely covers my

drug acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washington. I have neverteless provided services to, and currently

continue to serve, Medicaid beneficiaries.

8. I understand that the United States Distrct Cour for the Distrct of Massachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

DMAMfN14S1704.1
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approved settlement wil result in a reduction in Average Wholesale Price ("AWP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brand drgs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrin, Ambien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understading that First Databank and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

9. I further understand that the Washington State Legislature passed and the

Govemor signed legislation reducing the General Fund State Appropriation allocation for the

Departent of Social and Health Services Medical Assistance Program from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

10. I further understad that the Legislature passed and the Governor signed

legislation requiring the Departent to "reduce expenditures on pharaceuticals and durable

medical equipment."

11. I fuher understand that on Februar 26, 2009, the Departent issued a Memo

stating that it is increasing the ceiling discount for drugs purchased through the Point of Sale

system from A WP minus 14% to AWP minus 20% effective April 1,2009.

12. This rate reduction was imposed without any public notice or opportity for

comment and wil significantly affect my ability to continue to provide services to Medicaid

patients. For many drugs, the total reimbursement wil not cover the amount I pay to purchase

the drgs from my suppliers, and will cover nothing towards my dispensing cost.

13. The net result of both the April 1, 2009 reduction and the reduction anticipated by

the First Databan settlement wil be a total reduction of almost 10% for branded prescription

drg product.

14. I believe my patients who depend upon Medicaid for their medical services wil

suffer as a result of the April 1, 2009 rate cut, parcularly in conjunction with the reduction in

A WP which will result from the settlement of the First Databank case. My pharmacy may no

longer be able to afford to provide medications to such patients where reimbursement is below

2
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my acquisition cost for the drg product. Moreover, the combination of drug product

reimbursement and dispensing fee wil not cover my break even cost of dispensing the vast

majority of branded pharmaceutical drg product to Medicaid beneficiaries. As a result, the

Medicaid patients I curently serve may not have access, or at least immediate access, to

pharmacy products and services at my pharmacy and wil be forced to look elsewhere for those

products and services.

15. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, if the April i, 2009 rate cut goes into effect, I wil not

be able to continue to accept new Medicaid patients, and may not be able to fill all Medicaid

prescriptions, and fill prescriptions for certin high cost drugs including AIDS medications and

anti-psychotropics. I have already cut employee hours in anticipation of the rate cut. The

services that are provided by Pharm-A-Save should be recognized for the value to Washington

communities, the patients we serve and the state as a whole.

I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on March 23, 2009, at Momoe, Washington.

B~
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DECLARATION OF PHARMACY OWNER

1, Michael Heriford; declare as fo llows:

1. 1 make this declaration in suppoit of the Motion for Temporaiy Restraining Order

and Preliminaiy Injunction fied in this matter. The facts set forth here are tnie of my own

personal knowledge, and if called upon to testify, 1 would do so under oath.

2. 1 am a licensed phannacist practicing in the State of Washington and the owner of

Cathlamet Pharmacy, Inc., a pharmacy licensed in the State of Washington. Cathlamet

Pharmacy's business address is 74 Main Si. Cathlamet, WA 986l2. Cathlamet phaniiacy is the

only pharmacy in Wahkiakum County, Washington. The next closest pharmacy in Washington

is over twenty-five miles away. I have been practicing pharmacy for the last seven years and

have owned Cathlamet Pharmacy since 2007.

3. i hold a Doctor of Pharmacy Degree (Phann. D) from Washington State

University, which I received in 2001.

4. 1 am a member of Washington State Pharmacy Association.

5. As part ofCatlilamet Pharmacy's pharmacy practice and business, it provides

drug products and services to Medicaid beneficiaries who reside in Washigton. Its current

practice consists of approximately 11% cash patients, 77 % private insurance (including

Medicare Part D plans), and 12% Medicaid.

6. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, deliveiy services, consulting regarding the proper use of prescription

and OTC drugs, and collaborating with physicians to provide lower cost, yet tlierapeutically

equivalent medications to their patients.

7. The current rate of Medicaid reimbursement for drug products barely covers my

drug acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washington. 1 have neveitheless provided services to, and currently

continue to serve, Medicaid beneficiaries.
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8. I understand that the United States District Court for the District of Massachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

approved settlement will result in a reduction in Average Wholesale Price ("A WP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brand drgs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrin, Ambien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understanding that First Databank and Medispan intend to reduce repoited A WP for over 6,000

moreNDCs.

9. 1 further understand that the Washington State Legislatue passed and the

Governor signed legislation reduciug the General Fund State Appropriation allocation for the

Department of Social and Health Services Medical Assistance Program from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

10. 1 further understand that the Legislatue passed and the Governor signed

legislation requiring the Departent to "reduce expenditures on pharmaceuticals and durable

medical equipment."

i i. i fuher understand that on February 26, 2009, the Department issued a Memo

stating that it is increasing the ceiling discount for drugs purchased through the Point of Sale

system from A WP minus 14% to A WP minus 20% effective April 1,2009.

12. This rate reduction was imposed without any public notice or opportnity for

comment and will significantly affect my ability to continue to provide services to Medicaid

patients. For many drugs, tlie total reimbmsement will not cover the amount I pay to purchase

the drugs from my suppliers, and wil cover nothing towards my dispensing cost.

13. The net result of both the April 1,2009 reduction and the reduction anticipated by

the First Databank settlement will be a total reduction of almost 10% for branded prescription

drug product.
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14. 1 believe my patients who depend upon Medicaid for their medical services will

suffer as a result of the April 1,2009 rate cut, paricularly in conjunction with the reduction in

A WP which will result from the settlement of the First Databan case. My pharmacy may no

longer be able to afford to provide medications to such patients where reimbursement is below

my acquisition cost for the drug product. Moreover, the combination of drug product

reimbursement and dispensing fee will not cover my break even cost of dispensing tlie vast

majority of branded pharmaceutical drug product to Medicaid beneficiaries. As a result, the

Medicaid patients I currently serve may not have access, or at least immediate access, to

pharmacy products and services at my pharmacy and wi II be forced to look elsewhere for those

products and services.

is. i would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. 1n many cases, however, if the April 1, 2009 rate cut goes into effect, 1 will not

be able to continue to operate my phamiacy business; or to coutinue to accept new Medicaid

patients. I wil not be able to fill all Medicaid prescriptions or fill prescriptions for ceitain high

cost dlUgs including AIDS medications and anti-psychotropics. I will be forced to layoff

employees. The services that are provided by Cathlamet Pharacy should be recognized for the

value to Washington communities, the patients we serve, and the state as a whole.

1 declare under penalty of perjury, pursuant to 28 U.S.c. § 1746, that the foregoing is tre

and correct.

Executed on March 24, 2009, at Cathlamet, Washington.

et~1I tPk
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DECLARATION OF George D. Bartell

I, Chairman and CEO of Bartell Drugs, declare as follows:

1. I make this declaration in support of the Motion for Temporary Restraining

Order and Preliminary Injunction filed in this matter. The facts set forth here are true of

my own personal knowledge, and if called upon to testif, i would do so under oath.

2. i am the Chairman and CEO and also a shareholder of Bartell Drugs,

which operates 55 pharmacies, all licensed in the State of Washington. Our corporate

address is 4727 Denver Ave. South, Seattle. I have worked for Bartell Drugs and been

a shareholder for more than 35 years. i became President of Bartell Drugs in .1990 and

Chairman and CEO in the late 1990s. Bartell Drugs has operated in the State of

Washington since 1890 and is recognized as the oldest chain drugstore operator in the

country. Further, we have been recognized by the Washington Secretary of State as a

Century Corporation.

3. As part of Bartell Drugs' pharmacy practice and business, we provide drug

products and services to Medicaid beneficiaries who reside in Washington. We fill close

to 200,000 Medicaid prescriptions per year.

4. Services provided include dispensing of prescription and over-the-counter

(OTC) medications and devices, consulting regarding the proper use of prescription and

OTC drugs, vitamins, herbals, and administration of vaccines.

5. The current rate of Medicaid reimbursement for branded drug products

barely covers our drug acquisition costs. Moreover, the cost of dispensing medications

exceeds the professional dispensing fee paid by Washington. We have nevertheless

provided services to, and currently continue to serve, Medicaid beneficiaries.

6. i understand that the United States District Court for the District of

Massachusetts has approved a settlement in the action captioned New England

Carpenters Union Health Benefits Fund, et al. v. First Databank, Inc. and McKesson

Corp. It is my understanding that the approved settlement wil result in a reduction in
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Average Wholesale Price ("AWP") by four percent for over 1 ,442 National Drug Codes

("NDCs") for brand drugs, including such popular medications as Lipitor, Prozac,

Nexium, Plavix, Wellbutrin, Ambien, Prilosec, Zantac, Valtrex, Zyprexa, Celebrex,

Imitrex, Risperdal, Seroquel, and Neurontin; In addition, it is my understanding that

First Databank and Medispan intend to reduce reported AWP for over 6,000 more

NDCs.

7. i further understand that the Washington State Legislature passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation

for the Department of Social and Health Services Medical Assistance Program from

$1,669,581,000 to $1,533,431,000 or by approximately 8%.

8. I further understand that the Legislature passed and the Governor signed

legislation requiring the Department to "reduce expenditures on pharmaceuticals and

durable medical equipment."

9. I further understand that on February 26, 2009, the Department issued a

Memo stating that it is increasing the ceilng discount for drugs purchased through the

Point of Sale system from AWP minus 14% to AWP minus 20% effective April 
1 , 2009.

10. This rate reduction was imposed without any public notice or opportunity

for comment and wil signifcantly affect my ability to continue to provide services.to

Medicaid patients. For many drugs, the total reimbursement wil not cover the amount I

pay to purchase the drugs from my suppliers, and wil contribute nothing towards my

dispensing cost.

11. The net result of both the April 1, 2009 reduction and the reduction

anticipated by the First Databank settlement wil be a total reduction in reimbursement

of almost 10% for branded prescription drug product.

12. I believe my patients who depend upon Medicaid for their medical services

wil suffer as a result of the April 1, 2009 rate cut, particularly in conjunction with the

reduction in AWP which wil result from the settlement of the First Databank case. Our
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pharmacies may no longer be able to afford to provide medications to such patients

where reimbursement is below my acquisition cost for the drug product. Moreover, the

combination of drug product reimbursement and dispensing fee wil not cover our break

even cost of dispensing the vast majority of branded pharmaceutical drug product to

Medicaid beneficiaries. As a result, the Medicaid patients we currently serve may not

have accss, or at least immediate access, to pharmacy products and services at our

pharmacies and wil be forced to look elsewhere for those products and services.

13. We would prefer to continue to treat Medicaid patients because they are

our patients and rely on us. In many cases, however, if the April 1, 2009 rate cut goes

into effect, we may not be able to continue to operate all of our pharmacies; continue to

accept new Medicaid patients, be able to fill all Medicaid prescriptions in all of our stores

or fill prescriptions for certain high cost drugs including AIDS medications and anti-

psychotropics. We may find it necessary to cut business hours in some stores; to layoff

employees; and/or reduce the scope of services we currently provide. This week we

posted signs in our stores stating that, effective April 1, we wil no longer accpt any

new Medicaid customers. The services that are provided by Bartell Drugs should be

recognized for the value to Washington communities, the patients we serve and the

state as a whole.

I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the

foregoing is true and correct.

Executed on Marci)2-, 2009, a
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DECLARTION OF PAUL GLASEBROO"k

I, Paul Glasebrook, declare as follows.

1. I make this declaration in support of the Motion for Temporar Restraining Order

and Preliminary Injunction filed in this matter (Washington State Pharmacy Ass 'n, et ai. v.

Gregoire, et al.). The facts set forth here are tre, based on my own personal knowledge, and if

called upon to testify, I would do so under oath.

2. I am a Medicaid beneficiary who lives in Seattle, Washington. I have very

limited drug coverage through my private insurer, and Medicaid secondar coverage. Medicaid

pays for over 90 percent of my prescription drugs.

3. I have multiple health problems, including HIV/AIDS, spinal disc disease,

neuropathy, astha, and other severe and chronic healthcare conditions.

4. Because of my healthcare conditions, I must take multiple medications and a

nutritional supplement. Medicaid pays for my HIV / AIS drgs and nutritional supplement via

reimbursement to the dispensing pharacy. None of my current HIV/ AIDS prescriptions are

generic drugs, and I am drg resistant to all of the HIV / AIS drgs, other than the thee that I

am currently taking, and so I have no options for switchig between drgs.

5. I currently fill my prescriptions at Kelley-Ross Pharacy, a pharacy which

specializes in HIV / AIS treatment.

6. Kelley-Ross has informed me that if the April 1,2009 Medicaid rate cuts go into

effect in Washington, it may no longer fill my prescrip'tions which are reimbursed by Medicaid,

and that it is likely to stop accepting new Medicaid patients. I was also informed earlier this

week that Kelley-Ross will no longer provide my medical nutrtion supplement, because of cuts

that the Medicaid program has made to its medical nutrtion program. Given that the Medicaid

rate cuts are going into effect throughout Washington, I do not know what other options exist for

me to obtain these healthcare services.

7. I have notified the Office of the Governor and my state legislators in Washington

as to how these cuts are impacting me, but I have yet to receive a response and I do not know
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,/

what else to do. Maintaining access to the medications and medical nutrtion that Medicaid pays

for is not just critical to my health, it is a matter of life and death for me.

I declare under penalty ofpeijury, pursuant to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on Marcii, 2009, at Seattle, Washington.

~¡'elJ
AUGLAEBROÕÌC
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DECLARTION OF PHAACY PRESIDENT

1, Paul Hendrickson, owner of Elk Drug, Inc., declare as follows:

1. I make this declaration in support of the Motion for Temporar Restraining Order

and Preliminar Injunction fied in this matter. The facts set forth here are true of my own

personal knowledge, and if called upon to testify, I might be prevented from doing so due to time

constraints resulting from short stafng.

2. I am a licensed pharacist practicing in the State of Washington and the President

of Elk Drug, Inc., a pharmacy licensed in the State of Washington. Pharacy's business address

is 176 E. Main, Dayton, Washington. I have been practicing pharmacy for the last 40 years and

have been President of Elk Drug, Inc. since 1979.

3. i hold a Bachelor of Science Degree in Pharacy from Washington State

University, which I received in 1968.

4. I am a member of the Walla Walla County Pharacy Association, the

Washigton State Phaacists Association, and a number of other phaacy orgazations.

5. As par of Elk Drug's pharacy practice and business, it provides drug products

and servces to Medicaid beneficiares who reside in Washington. Its curent practice consists of

approximately 5 % cash patients, 50% private insurance (including Medicare Par D plans), and

45 % Medicaid.
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6. Servces provided include dispensing of prescriptions and over-the-counter (OTe)

medications and devices, delivery servces, processing of Treatment Authorition Requests

(TAR), other services and consulting regarding the proper use of prescription and OTC drgs,

vitamins, durable medical equipment, and a varety of other health care products.

7. The current rate of Medicaid reimbursement for drug products barely covers my

drug acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washington. I have nevertheless provided servces to, and curently

continue to serve, Medicaid beneficiares.

8. I understand that the United States Distrct Cour for the District of Massachusetts

has approved a settement in the action captioned New England Carpenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

approved settlement will result, within 90 days, in a reduction in Average Wholesale Price

("A WP") by four percent for over 1,442 National Drug Codes ("NDCs") for brand drgs,

including such popular medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrin, Ambien,

Priosec, Zantac, Valtrex, Zyprexa, Celebrex, Imtrex, Risperdal, Seroquel, and Neurontin. In

addition, it is my understading that First Databan and Medispan intend to reduce reported

A WP for over 6,000 more NDCs.

9. I fuher understand that the Washington State Legislature passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Deparment of Social and Health Servces Medical Assistance Program from $ 1,669,581,000 to

$1,533,431,000 or by approximately 8%.

10. I fuer understand that the Legislature passed and the Governor signed

legislation requirg the Deparment to "reduce expenditures on pharaceuticals and durable

medica equipment."

11. I fuher understand that Pn ftbru ic¡, 2009, the Deparment issued a Memo

stating tht it is incri;asing the ceiling discwit for ç1r¡is pur~n~~~d through the Point of Sale

system from AWP minus 14% to AWf mliii:s iQ% eff~,:~ Niril 1,2009.
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12. This rate reduction was imposed without any public notice or opportty for

comment and wil significatly afect my ability to continue to provide services to Medicaid

patients. For many drgs, the total reimbursement will not cover the amount I pay to purchase

the drugs from my suppliers, and will cover notrung towards my dispensing cost.

13. The net result of both the April 1,2009 reduction and the reduction anticipated by

the First Databan settlement wil be a total reduction of almost 10% for branded prescription

drug product.

14. I believe my patients who depend upon Medicaid for their medical services will

suffer as a result of the April 1, 2009 rate cut, parcularly in conjunction with the reduction in

A WP which wil result from the settlement of the First Datbank case. My pharacy may no

longer be able to aford to provide medications to such patients where reimbursement is below

my acquisition cost for the drug product. Moreover, the combination of drug product

reimbursement and dispensing fee will not cover my brea even cost of dispensing the vast

majority of branded pharmaèeutical drg product to Medcaid beneficiares. As a result, the

Medicad patients I currently serve may not have accss, or at least immediate access, to

pharacy products and services at my pharmacy and wil be forced to 100k elsewhere for those

products and servces. Elk Drug, Inc. is the only pharacy located in Columbia County with the

nearest pharmacy 10cated in Walla Walla County, more than 60 irles round trip from Dayton.

Many Columbia County residents live as far as 90 miles round trp from those phaacies. Our

fort yeas of personal servce to the many "at risk" patients has saved the State of Washington

millons of dollars due to our atention to detl, intense couneling, and multiple interventions

resulting in prevention of inappropriate and often dangerous use of medications. Denying our

patients accss to loca pharacy cae, in my opinion, is likely to result in potentially great har

to our patients and signcant costs to the State of Washington. I would anticipate increased

hospitalizations, substantial costs to provide area residents with alternative means of procuring

their medications, and the unpredictalle impact upon the general health and well being of this

most fragile patient population.
E-13
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15. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, if the April 1, 2009 rate cut goes into effect, I may not

be able to continue to operate my pharmacy business; or continue to accept new Medicaid

patients, anor not be able to fill alI Medicaid prescriptions and/or fill prescriptions for certain

high cost drugs including many high cost anti-psychotropics and/or cut business hours; and/or

layoff employees; and/or provide prescription delivery services to Medicaid beneficiaries who

canot leave their homes and/or provide the scope of services we currently provide. My best

estimate of financial impact on Elk Drug, Inc. as a result of the proposed cuts would range from

$30,000.00 upward. More accurate estimates would only be possible with more specific

informtion from DSHS. The proposed reimbursement cuts would likely result in at least a 50%

chance that Elk Drug, Inc. will not continue in operation. If operations continue we would

definitely have to reduce staf and servces. This pharacy has been serving Columbia County

since the late 1800' s. The services that are provided by Elk Drug, Inc. should be recognized for

the value to Washington communities, the patients we serve and the state as a whole.

I declare under penalty ofpeijury, pursuant to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on March 26th, 2009, at Daý~~,'~O" / / /~.

~UMYlJpJ/\
~end~crson, President Elk Drug, Inc.

'-. ~ ¡.~1ä:~

4
E-13

Exh. E, p. 37
DMAMJl 481704. I

Case 3:09-cv-05174-BHS     Document 2-3      Filed 03/30/2009     Page 38 of 52



DECLARTION OF WARN LLOYD HALL

I, Warren Lloyd Hall, declare as follows:

1. I make this declaration in support of 
the Motion for Temporary Restraining Order

and Preliminar Injunction fied in this matter. The fact set forth here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

2. I am a licensed pharacist praccing in the State of Washington and the owner

and President of Halls Drg Centers Inc., a phamiacy licensed in the State of 
Washington. Halls

Drug Center's business address is 505 S Tower Ave Suite 2, Centrlia, WA 98531 . I have been

practicing pharmcy for the last 29 year and have owned and been President of 
Halls since

1987.

3. 1 hold a BS Degree in Pharmacy from University of 
Washigton, which I received

in 1979.

4. I am a member of the Lewis County Pharacy Association, the Washington State

Pharmcists Association, and National Community Pharmacist Association and the American

Pharmacist Association.

5. As part of Halls Drug Center pharacy practice and business, it provides drug

products and services to Medicaid beneficiaries who reside in Washington. Its curent practce

consists of approxiately 9 % cash patients, 72.80 % private inurance (including Medicare Part

D plans), and 18 % Medicaid (100% point of 
sale and 0 % managed care).

6. Services provided include dispensing of 
prescription and over-the-counter (OTC)

medications and devices, delivery servces, processing of Treatment Authorition Requests

(TAR), med boxes, corn-u-med boxes, compounded medcations, bubble packed medication

and supplying and deliverig medication to the local mental health clinc, and consulting

regardig the proper use of precrption and OTC drgs, vitamins, herbals, and long-term care.

7. The curent rate of Medicaid reimbursement for drg products barely covers my

drg acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

DMADMIN1481704.1
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dispensing fee paid by Washington. I have nevertheless provided services to, and currently

continue to serve, Medicaid beneficiaries.

8. I understand that the United States Distrct Cour for the Distrct of Massachusetts

has approved a settlement in the action captioned New England Carenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understading that the

approved settlement will result in a reduction in Average Wholesale Price ("A WP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brand drgs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutr, Ambien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understanding that First Databan and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

9. I furter understand that the Washington State Legislatue passed and the

Goveror signed legislation reducing the General Fund State Appropriation allocation for the

Departent of Social and Health Services Medical Assistance Program from $ 1 ,669,58 1,000 to

$1,533,431,000 or by approximately 8%.

i O. I furter understad that the Legislature passed and the Governor signed

legislation requirg the Departent to "reduce expenditues on pharraceuticals and durabl",

medical equipment."

11. I furter understand that on Febru 26, 2009, the'Departent issued a Memo

statig that it is increaing the ceiling discount for drgs purchased through the Point of Sale

system from A WP minus 14% to A WP minus 20% effective April i, 2009.

12. This rate reduction was imposed without any public notice or opportnity for

comment and will significantly affec my ability to contiue to provide services to Medcaid

patients. For many drgs, the total reimbursement will not cover the amount I pay to purchase

the drgs from my suppliers, and will cover nothing towards my dipensing cost.

2 E-14
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13. The net result of both the April 1,2009 reducton and the reduction anticipated by

the First Databan settlement will be a total reduction of ahnost 10% for branded prescrption

drg product.

14. 1 beliève my patients who depend upon Medicaid for their medical services will

suffer as a result of the April I, 2009 rate cut, parcularly in conjunction with the reduction in

A WP which wil result from the settlement of the Firt Databank case. My pharmacy may no

longer be able to afford to provide medications to such patients where reimbursement is below

my acquisition cost for the drg product. Moreover, the combination of drg product

reimbursement and dispensing fee will not cover my break even cost of dispensing the vast

majority of branded pharaceutical drg product to Medicaid beneficiaries. As a result, the

Medicaid patients I currently serve may not have access, or at leat imediate access, to

pharmacy products and serces at my pharmacy and wil be forced to 100k elsewhere for those

products and services.

15. I would prefer to contiue to treat Medicaid patients because they are my patients

and rely on me. Because of the projected reimbursement cuts by DSHS April 1,2009 we wil be

closing Halls Medical Center Pharacy and Halls Long Term Care Pharacy located at 1805

Cooks Hil Rd in Centrlia, W A before 12/31/2009. Based on the previous six month period, the

impact of these cuts wil reduce my net profit by $160,000 annually. This requires that I reduce

expenses by the same amount to remain revenue neutraL The only varable expenses that 1 can

cut to this extent are employee and employee benefit related expenses. By closing Halls Medical

Center Pharacy we will lay off 1.3 FTE pharacists, 1 FTE pharacy techncian, i FTE

pharacy assistant, 1 FTE deliver, i FTE accountig technician. For all erployees we wil

have to reduce the Medical/ental benefit by 25%. We wil remove paid Holidays and reduce

our IR contrbution to a 1 % match for the next two year. The reduced benefits will go into

effect April 1,2009 and we have already reduced staffby 4 FTE in Feb and March in preparation

for the Medicaid cuts. The additional personnel cuts will occur when we close the Ha11s Medical

Center Pharmacy. How do these cuts affect Medcaid recipients? Eliminating the delivery

DMAMI1481704.1
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person means eliminating 80 deliveries a day, most to DSHS recipients. Eliminating the

accounting pharmacy technician means eliminating the person who helps with coordination of

pharmacy benefits and dual eligible persons. DSHS clients and caregivers will now be required

to provide the primary insurace information we need to bil services. We can no longer justify

the expense of tring to trck down primary insurance for clients who do not have that

information. Eliminating Halls Medical Center Pharmacy will eliminate the local pharmacy

located across the street from Centrlia Providence Hospital and several low income housing

units like Rossi House that serve older low income residents. It will result in greater diffculty

for those older, low-income residents in accessing a pharacy. The serices that are provided by

Halls Drug Inc. should be recognized for their value to Washington communties, the patients we

serve and the state as a whole.

I declare under penalty ofpeijur, puruant to 28 U.S.e. § 1746, that the foregoing is tre

and correct.

Executed on March 23,2009, at Centralia, Washington.

Waren Lloyd Hall,RPH Pres. 1t~~Ii. CEO. "".HACY OWNR) I.
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DECLARTION OF PATRICIA SLAGLE

I, Patrcia H Slagle, declare as follows:

16. I make this declaration in support of the Motion for Temporar Restrainig Order

and Preliminar Injunction fied in this matter. The facts set forth here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

17. I am a licensed pharacist practicing in the State of Washigton and the owIer of

the Republic Drug Store, a pharacy licensed in the State of Washigton. I have been practicing

pharacy for the last 25 years and have owned the Republic Drug Store since 1995. The

Republic Drug Store's business address is North 6 Clark Street, Republic, Washigton. We

provide pharacy services to the Ferr County Public Hospital and Nursing Home, as well as all

of the adult living facilities in Republic. The closest other pharacy is over fort-five miles

away over the Sherman Pass (elevation 5575 feet).

18. I hold a Bachelor of Science Degree in Pharacy frorn the University of

Washington, which I received in 1984.

19. I am a member of the Spokane Pharacy Association, Washington State

Pharacists Association, and the American Pharacist Association.

20. As par of the Republic Drug Store's pharacy practice and business, it provides

drg products and services to Medicaid beneficiaries who reside in Washigton. Its curent

practice based on dollar volure consists of approximately 6 % cash patients, 66% private

inurance (including Medicare Par D plans), and 28% Medicaid (25% point of sale and 3 %

managed care of total numbers).

21. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery serviceg, processing of Treatment Authorization Requests

(TARs), other services, and consulting regarding the proper use of 
prescription and OTC drgs,

vitains, herbals, and basic durble medical equipment

22. The curent rate of Medicaid reimbursement for drg products barely covers my

drug acquisition costs. Moreover, my cost of dispensing medications exceds the professional
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dispensing fee paid by Washington. I have nevertheless provided services to, and currently

continue to serve, Medicaid beneficiares.

23. I understad that the United States Distrct Cour for the Distrct of Massachusett

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et ai. v. First Databank, Inc. and McKesson Corp. It is my understading that the

approved settlement will result in a reduction in Average Wholesale Price ("A WP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brand drgs, including such popular

rnedieations as Lipitor, Prozac, Nexium, Plavix, Wellbutr Ambien, Prilosec, Zatac, Valtrex,

Zyprexa, Celebrex, Imtrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understading that First Databan and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

24. I fuer understad that the Washigton State Legislatue passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Deparment of Social and Health Services Medical Assistace Progr from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

25.. I furter understad that the Legislatue passed and the Governor signed

legislation requirig the Deparent to "reduce expenditues on pharaceuticals and durable

medical equipment."

26. I fuher understad tht on Febru 26,2009, the Deparent issued a Memo

stating tht it is increasing the ceiling discount for drs purchased though the Point of Sale

system from A WP minus 14% to A WP minus 20% effective April 1, 2009.

27. Ths rate reduction was imposed without any public notice or opportty for

comment and will signficatly afect my ability to continue to provide services to Medicad

patients. For many drugs, the total reimbursement will not cover the amount I pay to purchae

the drgs from my suppliers, and wil cover nothg towards my dispensing cost.
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28. The net result of both the April 1, 2009 reduction and the reduction anticipated by

the First Databan settlement will be a tota reduction of almost 10% for branded prescription

drg product.

29. I believe my patients who depend upon Medicaid for their medical services will

sufer as a result of the April 1, 2009 rate cut, paricularly in conjunction with the reduction in

A WP, which will result from the settlement of the First Databan case. My pharacy may no

longer be able to aford to provide medications to such patients where reimbursement is below

my acquisition cost for the dru product. Moreover, the combination of drug product

reimburement and dispensing fee will not cover my break even cost of dispensing the vast

majority of branded pharaceutical drg product to Medicaid beneficiares. As a result, the

Medicaid patients I curently serve may not have access, or at least imediate access, to

pharacy products and services at my pharacy and will be forced to look elsewhere for those

products and services.

30. I would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, if the April 1, 2009 rate cut goes into effect, I will not

continue to accept new Medicaid patients, and may not be able to fill all Medicaid prescriptions

or fill prescriptions for cert high cost drugs including AIS medications and anti-

psychotropics. I may not be able to provide prescription delivery services to Medicaid

beneficiares who canot leave their homes and/or provide the scope of services we curently

provide. The services that are ¡Jrovided by the Republic Drug Store should be recogned for the

value to Washigton communties, the patients we serve and the state as a whole.

I declare under penalty of peijur, pursuant to 28 U.S.C. § 1746, tht the foregoing is tre

and correct.

Executed on March 24, 2009, at Republic, Washigton.

iJ Jijlü-t RP
PÁircia H si ïi h, Owner
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DECLARTION OF ROBERT M. SLAGLE

I, Robert M Slagle, declare as follows:

1. I make this declaration in support of the Motion for Temporar Restrng Order

and Preliminar Injunction filed in this matter. The facts set fort here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

2. I am a licensed pharacist practicing in the State of Washington and the owner of

the Republic Drug Store, a pharacy licensed in the State of Washigton. I have been practicing

pharacy for the last 27 years and have owned the Republic Drug Store since 1985. The

Republic Drug Store's business address is North 6 Clark Street, Republic, Washigton. We

provide pharacy services to the Ferr County Public Hospital and Nursing Home, as well as all

of the adult living facilities in Republic. The closest other pharacy is over fort-five miles

away over the Sherman Pass (elevation 5575 feet).

3. I hold a Bachelor of Science Degree in Phaacy from the University of

Washigton, which I received in 1982.

4. I am a member of the Washigton State Pharacists Association, and the

National Community Pharacist Association.

5. As par of the Republic Drug Store's pharacy practice and business, it provides

drg products and services to Medicaid beneficiares who reside in Washigton. Its curent

practice based on dollar volume consists of approxiately 6 % cash patients, 66% private

insurce (including Medicare Par D plans), and 28% Medicaid (25% point of sale and 3 %

managed care of total numbers).

6. Services provided include dispensing of prescription and over-the-counter (OTC)

medications and devices, delivery services, processing of Treatment Authorition Requests

(TARs), other services, and consultig regarding the proper use of prescription and OTC drgs,

vitain, herbals, and basic durle rnedical equipment

7. The curent rate of Medicaid reimbursement for drg products barely covers my

drg acquisition costs. Moreover, my cost of dispensing medications exceeds the professional
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dispensing fee paid by Washington. I have neverteless provided services to, and currently

continue to serve, Medicaid beneficiaries.

8. I understad tht the United States Distrct Cour for the Distrct.ofMassachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et al. v. First Databank, Inc. and McKesson Corp. It is my understanding that the

approved settlement wil result in a reduction in Average Wholesale Price ("A WP") by four

percent for over 1,442 National Drug Codes ("NDCs") for brand drugs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutrn, Ambien, Prilosec, Zatac, Valtrex,

Zyprexa, Celebrex, Imitrex, Risperdal, Seroquel, and Neurontin. In addition, it is my

understading that First Databan and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

9. I fuher understad that the Washington State Legislatue passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Deparment of Social and Health Services Medical Assistace Program from $1,669,581,000 to

$1,533,431,000 or by approximately 8%.

10. I fuer understad that the Legislatue passed and the Governor signed

legislation requiring the Deparent to "reduce expenditues on pharaceuticals and durble

medical equipment."

11. I fuer understad that on Febru 26, 2009, the Deparent issued a Memo

stating that it is increasing the ceiling discount for drgs purchased though the Point of Sale

system from A WP minus 14% to A WP minus 20% effective April 1,2009.

12. Ths rate reduction was imposed without any public notice or opportunty for

comment and will signficantly affect my ability to continue to provide services to Medicaid

patients. For many drgs, the total reimbursement will not cover the amount I pay to purchase

the drugs from my suppliers, .and will cover nothing towards my dispensing cost.

2
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13. The net result of both the April 1,2009 reduction and the reduction anticipated by

the First Databan settlement will be a total reduction of almost 10% for braded prescription

drug product.

14. I believe my patients who depend upon Medicaid for their medical services will

sufer as a result of the April 1, 2009 rate cut, paricularly in conjunction with the reduction in

A WP, which will result from the settlement ofthe First Databan case. My pharacy may no

longer be able to aford to provide medications to such patients where reimbursement is below

my acquisition cost for the drg product. Moreover, the combination of drug product

reimbursement and dispensing fee will not cover my break even cost of dispensing the vast

majority of branded phaaceutical drug product to Medicaid beneficiaries. As a result, the

Medicaid patients I curently serve may not have access, or at least immediate access, to

pharacy products and services at my pharacy and will be forced to look elsewhere for those

products and services.

15. 1 would prefer to continue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, ¡fthe Apnl 1,2009 rate cut goes into effect, I will not

continue to accept new Medicaid patients, and may not be able to fill all Medicaid prescriptions

or fill prescriptions for certin high cost drugs including AIDS medications and anti-

psychotropics. I may not be able to provide prescription delivery services to Medicaid

beneficiares who canot leave their homes and/or provide the scope of services we curently

provide. The services that are provided by the Republic Drug Store should be recognzed for the

value to Washington communties, the patients we serve and the state as a whole.

I declare under penaty ofpeijur, pursuat to 28 U.S.e. § 1746, tht the foregoing is tre

and correct.

Executed on March 24, 2009, at Republic, Washington.

~wdj\k~
Robert M Slagle, RP er
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DECLARTION OF RYAN OFTEBRO

I, Ryan D. Oftebro, declare as follows:

1. I make this declaration in support of the Motion for Temporar Restrining Order

and Preliar Injunction filed in this matter. The facts set fort here are tre of my own

personal knowledge, and if called upon to testify, I would do so under oath.

2. I am a licensed pharacist practicing in the State of Washigton and the

ownerlPresident of Kelley-Ross and Assoc., Inc., a phaimacy licensed in the State of

Washington. Kelley-Ross and Assoc., Inc.'s business address is 616 Olive Way, Seattle WA

98101. I have been practicing pharmacy for the last 6 years and have owned Kelley-Ross

Pharmacy since 2006.

3. I hold a Doctor ofPharracy Degree from the University of Washigton, which I

received in 2003.

4. I am a member of the American College of Apothecares, the National

Community Pharmacy Association, the Washigton State Pharmacists Association, and

American Society of Consultant Pharacists.

5. KelJey Ross Pharacy has been serving ,the Seattle communty since 1925. We

curently have 5 pharmacies in the Downtown Seattle area, and employ approxiately 65

pharacists, technicians and support staff. As par of Kelley-Ross Pharacy's practice and

business, it provides drg products and services to Medicaid beneficiares who reside in

Washington. Its current practice consists of overall approxiately 5 % cash patients, 82 %

private inurance (including Medicare Par D plans), and 8 % Medicaid. Our Long Term Care

division, however provides servces for approximately 30% Medicaid.

6. Services provided include dispensing of prescription and over-the-counter (OTe)

medications and devices, delivery services, custom compounding, house-calls, infusion services,

24/7 on-call pharacists, compliance packaging and consulting regarding the proper use of

prescription and OTC's. Our pharacy specializes in the provision of services to individuals

living with HIV/AIDS, as well as mental health disorders. These patients are predominantly
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covered by the Medicaid drug benefit. Many of our services have been developed specifically

for the extraordiary needs of DSHS patients. Kelley-Ross Pharacy provides services to some

of Seattle's most vulnerable patient population, though parterships with organzations such as

Bailey-Boushay House, Seattle Aging and Disabilities, Downtown Emergency Services Center,

and many Adult Family homes and low-income Assisted Living facilities.

7. The curent rate of Medicaid reimbursement for drug products barely covers my

drug acquisition costs. Moreover, my cost of dispensing medications exceeds the professional

dispensing fee paid by Washigton. I have neverteless provided services to, and curently

continue to serve, Medicaid beneficiaries.

8. I understad that the United States Distrct Court for the District of Massachusetts

has approved a settlement in the action captioned New England Carpenters Union Health

Benefits Fund, et af. v. First Databank, Inc. and McKesson Corp. 1t is my understading that the

approved aettlement wil result in a reduction in Average Wholesale Price ("AWP") by four

percent for over 1 ,442 National Drug Codes ("NDCs") for brand drgs, including such popular

medications as Lipitor, Prozac, Nexium, Plavix, Wellbutr Ambien, Prilosec, Zantac, Valtrex,

Zyprexa, Celebrex, Imtrex, Risperdal, Seroquel, and NeurontI. In addition, it is my

understading that First Databan and Medispan intend to reduce reported A WP for over 6,000

moreNDCs.

9. I fuer understad that the Washigton State Legislatue passed and the

Governor signed legislation reducing the General Fund State Appropriation allocation for the

Department of Social and Health Services Medical Assistace Progr from $1,669,581,000 to

$1,533,431,000 or by approxiately 8%.

10. I fuer understad that the Legislatue passed and the Governor signed

legislation requirg the Deparent to "reduce expenditures on pharaceuticals and durable

medical equipment."

2 E-17
Exh. E, p. 49DMADMl148 i 704. i

Case 3:09-cv-05174-BHS     Document 2-3      Filed 03/30/2009     Page 50 of 52



11. 1 fuher understad that on Febru 26, 2009, the Departent issued a Memo

stating that it is increasing the ceiling discount for drugs purchased though the Point of Sale

system from AWP mius 14% to AWP mius 20% effective April 1,2009.

12. This rate reduction was imposed without any public notice or opportty for

comment and wil signficantly affect my ability to continue to provide services to Medicaid

patients. For many drgs, the total reimburement wil not cover the amount I pay to purchase

the drgs from my suppliers, and wil cover nothing towards my dispensing cost.

13. The net result of both the April 1, 2009 reduction and the reduction anticipated by

the First Databan settlement wil be a total reduction of almost 10% for branded prescription

drg product.

14. I believe my patients who depend upon Medicaid for their medical services wil

suffer as a result of the April 1,2009 rate cut, paricularly in conjunction with the reduction in

A WP which wil result from the settlement of the First Databan case. My pharacy may no

longer be able to afford to provide medications to such patients where reimburement is below

my acquisition cost for the drg product. Moreover, the combination of drg product

reimburement and dispensing fee wil not cover my break even cost of dispensing the vast

majority of branded pharmaceutical drg product to Medicaid beneficiaries. As a result, the

Medicaid patients I curently serve may not have access, or at least imediate access, to

'pharacy products and services at my pharacy and wil be Íorced to 100k elsewhere for those

products and services.

15. I would prefer to contiue to treat Medicaid patients because they are my patients

and rely on me. In many cases, however, if the April 1, 2009 rate cut goes into effect, I wil not

be able to accept new Medicaid patients at all of my locations, and I may not be able to fill all

Medicaid prescriptions or fill prescriptions for certin high cost drugs including AIDS

medcations and anti-psychotropics. I may be forced to cut business hours or layoff employees.

I may no longer be able to provide prescription delivery services to Medicaid beneficiares who

canot leave- their homes or provide the scope of services we curently provide. The services
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that are provided by Kelley-Ross Pharacy should be recogned for the value to Washington

communties, the patients we serve and the state as a whole.

I declare under penalty ofpeijur, pursuat to 28 U.S.C. § 1746, that the foregoing is tre

and correct.

Executed on March 25, 2009, at Seattle, Washington.~~.~~
RyanOftebi
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