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H

United States Court of Appeals,
Ninth Circuit.

AMERICAN TRUCKING ASSOCIA nONS, INC.,
Plain ti ff- A P pe lIan t,

v.

The CITY OF LOS ANGELES; The Harbor De-
partment of the City of Los Angeles; The Board of
Harbor Commissioners of the City of Los Angeles;

The City of Long Beach; The Harbor Department
of the City of Long Beach; The Board of Harbor

Commissioners of the City of Long Beach, Defend-
ants-Appellees,

Natural Resources Defense Council; Sierra Club;
Coalition for Clean Air. Inc., Defendant~interven-

ers-Appellees.
No. 08-56503.

Argued and Submittcd March 4, 2009.
Filed March 20, 2009.

Background: Trucking association brought action
against cities alleging that mandatory concession
agreements for drayage trucking services at ports
were preempted by Federal Aviation Administra-
tion Authorization Act (FAAA) and unduly
burdened interstate commerce, in violation of Com-
merce Clause. The United States District Court for
the Central District of California, Christina A.

Snyder, 1., 577 F.Supp.2d 1110, denied associ-
ation's motion for preliminary injunction, and it ap-
pealed.

Holdings: The Court of Appeals, Fernandez, Cir-
cuit Judge, held that:

(1) association was likely to succeed on merits of
its preemption claim;

(2) motor carriers faced likelihood of irreparable

harm; and

(3) balance of hardships weighed in carriers' favor.

Reversed and remanded.
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Ports' primary concern in requiring mandatory con-
cession agreements for drayage trucking services
was increasing efficiency and regulating drayage
market, and thus trucking association was likely to
succeed on merits of its claim that implementation
of mandatory concession agreements was preemp-
ted by Federal Aviation Administration Authoriza-
tion Act (FAAA), as required to establish entitle~
ment to preliminary injunction; it was likely that
ports were imposing job posting and experienced-

drivers-first requirements in order to force drayage
carriers to hire certain preferred workers over oth-
ers, it was not likely that financial disclosure re-

quirements in agreements could be justified under
any conceivable safety rationale, and it was likely
that on-street parking ban in concession agreement
was not genuinely responsive to safety_ 49
U.S.C.A. § 14501(c).

rlOI Injunction 212 ~13B.46

212 Injunction
212IV Preliminary and Interlocutory Injunctions

212IV(A) Grounds and Proceedings to Pro-
cure

212IV(A)3 Subjects of Relief
212k138.45 Public Officers, Boards

and Municipalities; Schools and Colleges
212k138.46 k. In Gcneral. Most

Cited Cases
Motor carriers faced likelihood of irreparable harm,
as required to establish entitlement to preliminary
injunction, as result of ports' implementation of
mandatory concession agreements, despite ports'
contention that any harm would be only monetary,
where carriers that refused to sign likely unconsti-
tutional concession agreements faced loss of cus-
tomer goodwill and possibly of their whole drayage

businesses, and carriers that signed agreements

would be forced to incur large costs that would dis-
rupt and change whole nature of their businesses.

rili Injunction 212 ~13B.46

212 Injunction
212IV Preliminary and Interlocutory Injunctions

212IV(A) Grounds and Proceedings to Pro-
cure

212IV(A)3 Subjects of Relief
212k138.45 Public Offcers, Boards

and Municipalities; Schools and Colleges
212k138.46 k. In General. Most

Cited Cases
Balance of hardships weighed in favor of motor

carriers in their action alleging that implementation
of ports' mandatory concession agreements for

drayage trucking services were preempted by Fed-
eral Aviation Administration Authorization Act

(F AAA), and thus issuance of preliminary injunc-
tion was warranted, even though ports had signific-
ant concerns, where it was likely that agreements

were preempted by F AAA, ma~y other programs
and laws designed to alleviate ports' concerns were
in existence and were not challenged, and it was
likely that carriers would incur large costs that
would disrupt and change whole nature of their
businesses if agreements were implemented. 49
U.S.C.A. § 14501(c).
Christopher C. McNatt Jr., Scopelitis, Garvin,
Light, Hanson & Feary, LLP, Pasadena, CA; Robert
Digges, American Trucking Associations, Inc., Ar~

lington, V A, for the plaintiff-appellant.

C. Jonathan Benner, Troutman Sanders, LLP,

Washington, DC; Steven S. Rosenthal, Kaye Schol-
er LLP, Washington, DC, for thc defendants-ap-
pellees.

David Pettit, Natural Resources Defense Council,
Santa Monica, CA, for the intervenors~appel1ees.

Karyn A. Booth, Thompson Hine LLP, Washing-

ton, DC, for the amicus, The National Industrial
Transportation League.
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Melissa N. Patterson, Department of Justice, Appel-

late Staff Civil Division, Washington, DC, for the
amicus, the United States of America.

Timothy R. Patterson, Office of the Attorney Gen-
eral of Cal ¡fomia, Oakland, CA, for the amicus, the

State of California.

Jeffrey Bossert Clark, Kirkland & Ellis, LLP,

Washington, DC, for the amicus, National Associ-
ation of Waterfront Employers.

Appeal from the United States District Court for the
Central District of California, Christina A. Snyder,
District Judge, Presiding. D.C. No.
2:08-CV -04920-CAS-CT.

Before ROBERT R. BEEZER, FERDINAND F.
FERNANDEZ, and RICHARD A. PAEZ, Circuit
Judges.

OPINION

FERNANDEZ, Circuit Judge:

INTRODUCTION

*1 American Trucking Associations, Inc. ("ATA"),
a non-profit national trade association for the truck-
ing industry, appeals from the district court's refus-
al to preliminarily enjoin the implementation of

mandatory concession agreements for dral~e

trucking services at the Port of Los Angeles 1
FN2and the Port of Long Beach (together the

"Ports"). ATA sought to enjoin the programs as
preempted by the Federal Aviation Administration
Authorization Act, 49 U.S.C. § 14501(c)(the

"F AAA Act"), because they improperly attempted
to regulate the "price, route, or service of any motor
carrier."49 U.S.C. § 14501(c)(I). The district court
concluded that the agreements likely fell within a
statutory exception preserving the "safety regulat-
ory authority of a State with respect to motor

vehicles. "!d. § 1450 I (c)(2)(A). It also concluded

that ATA failed to demonstrate irreparable harm
absent an injunction and that the balance of hard-
ships and public interest weighed against imposing
.. . FN3W

an inJunction. e reverse and remand.

BACKGROUND

The Ports of Los Angeles and Long Beach are con-
tiguous and effectively form a single port on San
Pedro Bay bisected by the Los Angeles-Long Beach
city boundary. They occupy land that was granted
by the State of California to the Cities of Los

Angeles and Long Beach via the California Tide-
lands Act, and the Ports hold the land in trust for
the benefit of the people of California. Each Port is
managed by its respective Board of Harbor Com-
missioners. The Ports act as "landlords" by devel-
oping terminal facilties that are then leased to ship-
ping lines and stevedoring companies. The Ports'
revenue comes from fees those operators pay to oc-
cupy port space.

The Port of Los Angeles handles more container-
ized eargo than any other domestic port and the two

ports combined handle over 40% of the container-
ized goods in United States foreign commerce. Mo-. FN4 I'k i . f
tor earners, 1 e t 1e constituents 0 AT A

(which has tens of thousands of affiiated mem-
bers), dray this cargo from ships to customers, to
off-dock terminals, or to railheads for further trans-
port. Motor carriers do not contract with the Ports;
instead, they contract directly with end-users, ocea,n

carriers, railroads, or others in the transport chain.
ATA members rely largely on independent truck

,owner-operators as subcontractors to provide dray-
age at the Ports. One Port study estimated that 85%

of drayage drivers are independent contractors,

rather than employees, and AT A estimates that
number as closer to 98%.

Each Port's respective Drayage Services Conces-
sion Agreement ("Concession agreement") require-

ments went into effect on October 1, 2008, as part
of the Ports' Clean Trucks Program. The Program is
composed of three main parts: (1) a progressive

'" 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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truck ban that prohibits pre-1989 trucks; (2) the
Concession agreements; and (3) a container fee to
finance the billions of dollars necessary to subsid-
ize modernizing the truck fleet. The Los Angeles
Board's tariff Order No. 6956, adopted at the same
time as the resolution approving the Los Angeles
Port Concession agreement, states that the Conces-

sion agreement was designed to:

*2 (a) further the improvement of air quality at the
Port, (b) create an efficient, reliable supply of
drayage services to the Port for the sustainable

future, (c) establish performance criteria for pro-
viders of drayage services that promote the Port's
business objectives, (d) ensure sufficient supply
of drayage drivers, by improvement of wages, be-
nefits, and working conditions, (e) enhance Port
security and safety, and (f) reduce negative im-
pacts on the local community.

The Ports admit that environmental concerns were

the "principal motivating factor" of the Clean
FN5Trucks Program.

Though similar, the Concession agreements differ
in some rcspects. The' Port of Los Angeles Conces~
sion agreement requires that motor carriers: (I) re-
main licensed and in good standing while operating
at the Port; (2) enter, verify, and update identifying
information for each truck and driver; (3) ensure
that permitted trucks are equipped with a Radio
Frequency Identification Device to be read when a
truck enters a terminal; (4) transition ovcr the

course of five years from independent-contractor

drivers to employees of each licensed motor carrier;
FN6 (5) provide off-street parking outside the Port;

and (6) submit a maintenance and parking plan for
each truck. Each permitted motor carrier must also
comply with federal and state law, must obtain
automobile liability insurance and worker's com-
pensation insurance, and must agree to safety and
security inspections and audits and file numerous
reports. Each carrier must pay an initial $2,500 con~
cession fee and a $100 annual administration fee
per truck.

Page 5

The Concession agreement for the Port of Long

Beach requires that permitted motor carriers: (I)
comply with state and federal law; (2) enter and up-
date information for trucks and drivers; (3) ensure
that permitted trucks are equipped with a Radio
Frequency Identification Device; (4) provide proof
that it informs drivers of available health insurance;

(5) cnsure that drivers properly maintain trucks and
comply with laws regulating on-street parking and
truck routes; (6) maintain general liability and auto-
mobile liability insurance; (7) permit safety and se-
curity inspections; (8) must agree to audits and file
numerous reports; and (9) pay an initial $250 fee
and $100 annual fee per truck. The Concession

agreement for the Port of Long Beach does not inw

clude the provision requiring transition from inde-
pendent contractors to employee-drivers. Nor does
it require offRstreet parking of trucks.

Both agreements require motor carriers to give hir-
ing preferences to drivers with port service histories
and post openings with the Ports' Workforce Devel-
opment Offce. Both agreements require financial
disclosures: They compel publicly held companies
to disclose annual reports, SEC filings, and pending
legal actions, and privately held companies to dis-
close balance sheets, income tax statements, and

pending legal actions.

The Ports claim that the Concession agreements ad-
dress security concerns. For example, the Ports say
that they have little good information on trucks and
drivers, and the driver and truck tracking measures
address that gap. In the promulgation history of the
Clean Trucks Program, the Los Angeles Board

stated that the Concession agreement requirement
was "designed to assure ongoing safety (andJ secur-
ity" and would yield "increased safety and security

(through J accountability and control of the Conces-
sionaires as employers of their employee drivers to
a degree not possible with casual or independent

drivers...." Los Angeles Board 'Resolution 6522.
The Port of Los Angeles's Deputy Executive Dir-

ector stated:

*3 (TJhe drayage concession contracts provide the

rg 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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Port with the tools to better secure itself from

threats involving the use of heavy-duty trucks as
a means to transport illicit or dangerous materials
into or out of the Port. The concession contracts
enhance Port security by contractually allowing

(the Port of Los Angeles) to: (I) collect identify-
ing information for the driver, the truck, the
cargo, and the responsible company for each

truck entering (the Porl's) terminals; (2) correlate
each piece .of information with the other pieces
for a given truck visit; and (3) make one entity,
the (motor carrier), which is the entity coordinat-
ing drayage truck movements, wholly responsible
for providing the information and verifying its
accuracy.

The Los Angeles Board included the independent
contractor phase-out based on stated concerns that

"(s)erious and long-standing safety problems also
exist as a consequence of unsafe, negligent or reck-
less driving of trucks on the Port or on.public roads
and highways accessing the Port," and seeks to shift
the access and identity tracking to motor carriers
because it is "more practical and effective to re-
quire that motor carriers enforce such requirements
against their own drivers."Los Angeles Board Res-
olution 6522. The Board justified the parking re-
strictions on residential streets because "truck

traffic through the nearby neighborhoods has sub-
jected neighborhood residents to adverse impacts

from high levels of air pollution, noise, and safety
hazards," which would allegedly be "substantially
reduced" if drayage trucks "were required to park
in designated truck parking areas that are physically
separated from residential areas."Id.

AT A points out that the actual alleged "safcty" fea-
tures of the Concession agreements are duplicative
of requirements already imposed by federal and
state law, such as tracking driver information in the
Drayage Truck Registry, ensuring compliance with
state and federal safety standards, keeping driver

records in the federal Transportation Worker Identi-
fication Credential ("TWIC") program, and ensur-
ing compliance with state and federal security re-

quirements. ATA does not object to the purport of
those elements. ATA's objection lies with the addi-
tional components of the Concession agreements,
which the Los Angeles Board at one point de-
scribed as creating a "market characterized by the
presence of fewer, generally larger and more

stable" licensed motor carriers. Los Angeles Board
Resolution 6522.

ATA filed this action on July 28, 2008, claiming
that the F AAA Act preempted the Concession

FN7agreements and that the agreements unduly
burdened interstate commerce in violation of the
Commerce Clause.FN8Soon thereafter, ATA fied a
motion for a preliminary injunction to stop the
Ports' enforcement of the Concession agreement

programs (due to take effect on October i, 2008).
A TA asserted the .ground of pre-emption. The dis-
trict court declined to issue a preliminary injunc-
tion. First, in a ruling left unchallenged in this ap-
peal, the district court held that AT A could likely
demonstrate that the Concession agreements

"related to a price, route, or service" of motor carri-
ers and thus, unless saved by an exception, were
preempted by the FAAA Act. See49 U.S.c. §
14501(c)(I). However, without addressing each
specific provision of the Concession agreements,

the district court held that ATA would not likely
show that the agreements were unrelated to regulat-
ing the safety of motor carriers, so the agreements
werc savcd by § 14501(c)(2)(A/N9 The district
court did find that ATA would likcly demonstrate
that the Ports were not acting as market participants

by implementing the Concession agreements.

However, it also concluded that A TA could not
demonstrate irreparablc harm and that the balance
of hardships and the public interest weighed against
issuing an injunction.

*4 As of October 1, 2008, any motor carrier out of
compliance with a Port's Concession agreement has
been barred from entering that Port. A TA claims its
members will suffer short-term and long-tenn cap-
ital losses and injuries to business goodwilL. Still,
some motor carriers have. in fact, entered into Con-

(g 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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cession agreements.

JURISDICTION AND STANDARDS OF RE-
VIEW

The district court had jurisdiction pursuant to 28
U.S.c. § 1331. We have jurisdiction pursuant to 28
U.S.c. § 1292(a)(I).

(1 )(2) We review the grant or denial of a prelimin-
ary injunction for abuse of discretion. Lands Coun-
cil V. Marlin, 479 FJd 636, 639 (9th Cir.2007). Our
review is " 'limited and deferential,' and '(w)e do
not review the underlying merits of the case.' .. ¡d.
Nevertheless, a district court" 'necessarily abuses

its discretion when it bases its decision on an erro-
neous legal standard or on clearly erroneous find-
ings of fact.' "!d. Stated differently," '(aJs long as

the district court got the law right, it will not be re~

versed simply because the appellate court would
have arrived at a different result if it had applied
the law to the facts of the case.' " Wildwest Insf. v.
Bull, 472 F.3d 587, 590 (9th Cir.2006).

(3) We review the district cauds decision regarding
preemption and its interpretation and construction
of a federal statute de novo. Californians for Safe &
Competitive Dump Truck Transp. v. Mendonca, 152
F.3d 1184, 1186 (9th Cir.1998); Tocher V. City oj
Santa Ana, 219 F.3d 1040, 1045(9th Cir.2000), ab-
rogated on other grounds by City of Columbus v.

Ours Garage & Wrecker Serv., Inc., 536 U.S. 424,
431-32, 122 S.ci. 2226,2232, 153 L.Ed.2d 430

(2002).

DISCUSSlON

(4) As we have already noted, the question before
us is whether we should overturn the district coures
denial ofa preliminary injunction to ATA. In so do-
ing, we must follow the Supreme Coures recent ex-
patiation on the proper standard for granting or
denying tha~ form of relief. See Winter v. Natural
Res. Dej Col/neil, Inc. ., --- U.S. ----, 129 S.ci.
365, 172 L.Ed.2d 249 (2008). In Winter, the Court

reversed one of our decisions. which, it determined,
upheld a grant of a preliminary injunction by use of
a standard that was much too lenient. Ill at ----, 129
S.ct. at 370. As the Court explained, an injunction
cannot issue merely because it is possible that there
will be an irreparable injury to the plaintiff; it must
be likely that there will be. ¡d. at ----, 129 S.Ct. at
375. It drove that point home when it said: "Issuing
a preliminary injunction based only on a possibility
of irreparable harm is inconsistent with our charac-
terization of injunctive relief as an extraordinary

remedy that may only be awarded upon a clear
showing that the plaintiff is entitled to such relief."
¡d. at ----,129 S.C!. at 375-76. The Court succinctly
stated the rule to be as follows:

A plaintiff seeking a preliminary injunction must
establish that he is likely to succeed on the mer-
its, that he is likely to suffer irreparable harm in
the absence of preliminary relief, that the balance
of equities tips in his favor, and that an injunction
is in the public interest.

*5 Id. at ----, 129 S.ci. at 374.

To the extent that our cases have suggested a lesserFNIO .standard, they are no longer controlling. or
even viable. The district court applied our
pre- Winter approach, but because it denied relief
that, itself, does not require reversaL.

That said, we will now consider the question of
whether the Ports' decisions to force motor carriers
into the Concession agreements will likely fall be-
fore the demands of federal preemption as set forth
in the FAAA Act. 49 U.S.c. § 14501(c)(I)FNI1

i. Likelihood of Success on the Merits.

(5) The Supremacy Clause provides that: "This
Constitution, and the Laws of the United States
which shall be made in Pursuance thereof .'. shall
be the supreme Law of the Land ...." U.S. Const.
art. VI, cl. 2. State laws that "interfere with, or are
contrary to. federal law" are, therefore, invalidated.
Engine Mj;'s. Ass'n v. S. Coast -Air Quality Mgmt.

~ 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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Disi., 498 F.3d 1031, 1039 (9th Cir.2007) (internal
quotation marks omitted).

(6) There can be no doubt that when Congress ad-
opted the FAAA Act, it intended to broadly pree-
mpt state laws that were "related to a price, route or
service" of a motor carrier. 49 V.S.c. §
14501(c)(I). In so doing, Congress intended to

avoid the spectacle of state and local laws reregu-

lating what Congress had sought to deregulate. See
Rowe v. N.H. Motor Transp. Ass'n, ---U.S. ----, ----,
128 S.Ci. 989, 996, 169 L.Ed.2d 933 (2008). And,
as we have said, "A state or local regulation is re-
lated to the price, route, or service of a motor carri-
er if the regulation has more than an indirect, re-
mote, or tenuous effect on the motor carrier's
prices, routes or services." Tocher, 219 F.3d at
1047. That the Concession agreements relate to
prices, routes or services of motor carriers can

hardly be. doubted. Thus, we fully agree with the
district court that it is likely that ATA will establish
that proposition. See Am. Trucking 1,577 F.Supp.2d
at 1116-18. In fact, the Ports do not actually dispute
that on appeaL.

As the district court recognized, that demonstrates a
likelihood that ATA will succeed on the merits un-
less some exception to preemption applies here. We
are satisfied that it is likely that no exception ap-
plies_

A. The Non-Statu/ory Claims.

The Ports claim that their far-reaching Concession
agreements are not preempted because the Ports
own the port land; or because they are acting as
market participants, even though they are not buy-
ers or sellers of drayage services; or because it is a
matter of effcient procurement, even though they

do not procure drayage services; or because, despite
the breadth of the regulations they seek to impose

on the industry, the Concession agreements are nar-
row In scope.

We agree with the district court that it is likely that

ATA will prevail on those points, and we commend
the district court's cogent explanation to the reader
of this opinion. See id. at 1118-1123.

B. The Statu/DIY Exception.

*6 (7J As we noted previously, there is a statutory
exception to preemption in this area, that is the
preemption provision "shall not restrict the safety
regulatory authority of a State with respect to motor
vehicles...."49 U.S.C. § 1450t(c)(2)(A). That
leaves room for some state regulation, but any regu-

. lation must be "genuinely responsive to safety con-
cerns." City ofCo/umbus v. Ours Garage & Wreck-
er Serv" Inc., 536 U.S. 424, 442, 122 S.Ct. 2226,

2237, 153 L.Ed.2d 430 (2002); see also Tilison v.
City of San Diego, 406 F.3d 1126, 1129 (9th

Cir .2005). This standard requires that we consider
intent. We must ask if the regulator "was acting out
of safety concerns." Tillison, 406 F.3d at 1129.

That is, we must consider whether the purpose and
intent was "truly safety." Id. But that does not mean
that we are required to take the regulator at its
word; we need to go further with the analysis. See
Tillison v. Gregoire, 424 F.3d 1093, 1104 (9th
Cir.2005). We must still decide whethcr the regula-
tion is genuinely responsive to safety concerns. See
Loyal Tire & Auto Or., Inc. v. Town of WoodbZl)',

445 F.3d 136, 145-47 (2d Cir.2006).

Moreover, even if some kind of general public
health concerns are (or may be) involved in a stat-
ute or regulation-for example control of cigarette
usage-that alone does not bring the regulation with-
in the ambit of the motor vehicle safety exception.

See Rowe, ..- U.S. at ----, 128 S.Ct. at 996-97. In-
deed, if too broad a scope were given to the concept
of motor vehicle safety, the exception would swal-
low the preemption section itself or, at the very
least, cut a very wide swath through it.

While there is no bright line test for what is related
to vehicle safety, cases to date do give some guid-
ance in that regard. As we have already noted, the
Supreme Court has declared that a law which re-

(! 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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quired carriers to meet a number of requirements
regarding cigarette delivery had a direct effect on
prices and services and was not a regulation of
safety. It was preempted. See ¡d. at ----, 128 S.ci. at
995.

Similarly, when Puerto Rico sought to enforce stat-
utes that imposed a number of controls upon motor
carriers associated with air carriers, the First Circuit
Court of Appeals determined that they were pree-
mpted despite a claim that the controls came within
a safety exception similar to (actually the same as)FN12 .the one at hand. See Umted Parcel Serv., Inc.
v.Flores-Golorza, 385 F.3d 9, 13 (1st Cir.2004).
The court said:

He (the Secretary of the Department of Treasury of
the Commonwealth of Puerto Rico J urges us to
conclude that statutes that had required carriers
to, inter alia, keep documents and records re~
quired by the Treasury Department, pay license
fees, submit copies of their corporate officers'
criminal records, and post a bond to secure pay-
ment of penalties imposed by the Treasury De-
partment, fall within this savings clause because
they are "directed at precluding carriers from en-
gaging or assisting in illegal conduct."This inter-
pretation does not square with the plain language
of (the exception), which addresses the regulation
of motor vehicles, and the Secretary cites no au-
thority that persuades us otherwise.

*7 ¡d. at 13-14.We note that some of the provisions
referred to in United Parcel Service are hauntingly
similar to some of the requirements that the Ports
sought to impose here.

On the other hand, regulation of tow truck services
has been found to be within the safety exception on
the basis that the statutory provisions were

"designed to make the towing and removal of
vehicles safer." Tocher, 219 F.3d at 1051;see also
Tillson, 424 F.3d at 1104-05 (same). But an ordin-

ance that required tow yards to be within a one-mile
radius of the police department was not genuinely
responsive to motor vehicle safety concerns. Loyal

Page 9

Tire, 445 F.3d at 148. On the contrary, despite its
stated safety pl.rpose, the provision in question was
designed to exclude out of town businesses from a

rotating tow list. !d. at 146.

(8) Thus, when preemption is claimed, a court must
pay careful attention to the particular provisions

that a state or local entity seeks to impose upon mo-
tor carriers. Moreover, the mere fact that one part
of a regulation or group of regulations might come
within an exception to preemption does not mean
that all other parts of that regulation or group are
also excepted. See Tocher, 219 F.3d at 1050

(holding that although part of the local law was
saved under the municipal-proprietor exception to
preemption, the remainder of it was preempted).

Were it otherwise, a single valid excepted provision
would allow a vast amount of nonexcepted provi-

sions to stand. That is not the law. Unfortunately,

the district court seemed to believe it was. That led
the district court into error, as we will now explain.

We have already set out the list of purposes alleged
to support the requirements of the Concession

agreements, and have also synopsized the gal-
limaufry of individual covenants required of the

motor carriers. When a court, as it must, assesses
each of those provisions, it must ask whether the"
'purported safety justifications' " will withstand

scrutiny. Auto. Club of N.Y., Inc. v. Dykstra, 520
F.3d 210, 215 (2d Cir.2008) (per curiam). It is not
enough to say that the provision might enhance ef-
ficiency, or reduce some kind of negative health ef-
fects. The narrow question, again, is whether the
provision is intended to be, and is, genuinely re-
sponsive to motor vehicle safety. It is rather clear
that some, indeed many, of the provisions of the
Concession agreements are not likely to live in the
light cast by that strobe.

A mere reading of some of the stated purposes of
the Los Angeles Board, for example, underscores

an extensive attempt to reshape and control the eco-
nomics of the drayage industry in one of the largest
ports in the nation. One of its goals was to create a
market of "fewer, generally larger, and more stable

i¡ 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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(motor carriers) operating trucks" that may, by ad-
hering to the Ports' emissions requirements, "enjoy
competitive advantages if they can earn solid repu-
tations for maintaining green operations."Los

Angeles Board Resolution No. 6522. Most notably:

*8 Maintaining the existing market structure would
allow smaller (motor carriers) and (independent

contractor-drivers) to maintain unnecessarily

dirty operations under the cover of anonymity
provided by their large numbers and small size.
Requiring that all drivers be employees will also
diminish the incentives that smaller (motor carr-
ers) might otherwise have to avoid the true eco-
nomic costs of their activities, in an effort to
compensate for the greater effciency of larger,
more responsible (motor carriers).

¡d.

The record also demonstrates that another signific-
ant purpose behind the Concession agreements was
purely environmental. Some trucks entering the
Ports are old and polluting, it was said, and the
Ports and surrounding areas suffer from serious air
pollution. Thus, the Concession agreements sought
to ameliorate those adverse environmental effects
by forcing a direct contractual relationship upon the
motor carriers, by mandating vehicle maintenance
requirements, and by enhancing motor carrier effi-
ciency while creating incentives for concessionaires
to use clean and efficient trucks.

In pursuit of these objectives, the Port of Los
Angeles Concession agreement mandates the phas-
ing out of thousands of independent contractors

(many or. most of them small businessmen who own
their own trucks). In an attempt to justify this, the
Port argues that there are "(slerious and longstand-
ing safety problems" because of "unsafe, negligent
or reckless driving" that has subjected the Port to "a
risk of financial liability and moral culpability for
failure to act to control actions by third

parties."Those concerns would allegedly be ameli-
orated because requiring employee drivers wil
provide "control (to) the concessionaires as em-

players of their employee drivers to a degree not
possible with casual or independent drivers."We

see little safety-related merit in those threadpaper
arguments, which denigrate small businesses and
insist that individuals should work for large em-
ployers or not at alL.

(9) As it is, the record demonstrates that the Ports'
primary concern was increasing efficiency and reg-
ulating the drayage market. For example, the em-
ployee model "is the easiest model to administer"
because of the "administrative cost of maintaining

up-to-date records" for tens of thousands of inde-

pendent contractors. Moreover, one of the Port's
stated goals was to "ensure sufficient supply of
drayage drivers by improvement of wages, benefits,
and working conditions."Furthermore, the Port felt
that its insistence on that particular employment
structure would ensure that the Ports' "investments"
in retrofitted trucks "will be better protected" be-
cause "Concession motor carriers use only their
own employee(s) to drive Port-funded trucks."The
Los Angeles Board also sought to alter the alloca-
tion of costs. It said that for independent contract-
ors, the costs are externalized, but if they were em-
ployees, the costs would be borne by their motor
carrier employers. In short, far from regulating mo-
tor vehicle safety, "requiring concession motor car-
riers to use only their own employees for truck
drayage at the Port will contribute to the adminis-

trative effciency and reduce the cost of the Clean
Truck Program."

*9 Thus, as we see it, the independent contractor
phase-out provision is one highly likely to be

shown to be preempted. But there are other provi-
sions that are likely to be preempted as welL. For
example, the job posting and experienced-

drivers-first requirement in both Ports' Concession
agreements have little or nothing to do with vehicle
safety. Although those provisions might have some
slight tendency to ensure that drivers have a proven
safety record and can be trusted to conduct business
at the Ports, it is likely that the Ports are imposing
the requirements in order to force drayage carriers

(g 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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to hire certain preferred workers over others, on the
theory that new drivers are not as reliable as old
drivers. It is a rather blatant attempt to decide who
can use whom for drayage services, and is a palp-
able interference with prices and services. Neither
motor carriers nor their customers (the enormous
interstate and foreign shipping industry) would be
able to select those with whom they would choose
to contract. Port desires for alleged efficiency, not

the marketplace, would decide those questions.

Moreover, it is not likely that the financial disclos-
ure requirements in both Ports' agreements could be
justified under any conceivable safety rationale.
Those provisions require disclosures of annual re-
ports, SEC filings. balance sheets, income tax state-
ments, and pending legal actions. The Ports make
no effort to explain how a motor carrier's financial
viability touches at all on the safety of the motor
vehicle. Similarly, the Port of Long Beach agree-
ment requires motor carriers to notify drivers of
available health insurance. Again, this has no dis-
cernable safety purpose.

Finally, it is likely that the on-street parking ban in
the Port of Los Angeles Concession Agreement is
not genuinely responsive to safety. While restric-
tions on parking could be responsive to the safety
of drivers and individuals in the surrounding neigh-
borhoods in some sense (though it is not clear
how), the Port of Los Angeles bans trucks from

parking legally on streèts where other trucks are
free to park. Thus, any potential safety rationale for
restricting on-street parking is seriously under-
mined, and it is likely that this provision would not
withstand scrutiny. Similarly, just how the Port of
Long Beach can set out to regulate compliance with
parking and truck routes which are not on Port
property is a bit of a mystery.

In short. the district court legally erred In not ex-
amining the specific provisions of the Concession
agreements, and it is likely that many of those pro-
visions are preempted. The total denial of relief
cannot be based on the theory that it is unlikely that
AT A will succeed on the merits in those respects at

I tFNI3eas.

II. Likelihood of Irreparable Harm.

Although we are of the opinion that A TA has

shown the likelihood that it will prevail on the mer-
its, at least as to some of the provisions of the Con-
cession agreements, it is not entitled to relief unless
it can also show the likelihood of irreparable harm.
The district court determined that AT A could not
do so; we disagree.

*t 0 (i OJ The district court correctly noted that the
motor carriers had two choices: Sign the ConcesR

sian agreements, or refuse to sign them. If they

sign said the court, the harm will merely be monet-FNI4 . .
ary, and that will not usually support inJunct-

ive relief.FN1 San the other hand, said the court, if
they do not sign, any harm is merely. FNI6 d h I '11 t'speculative, an t at, a so, wi not suppor ll-
junctive relief, althouth a loss of goodwill and
reputation can do so. Nl7We disagree on both
counts because it appears that the motor carriers are
being put to a kind of Hobson's choice, not entirely
unlike that which faced the airlines in Morales v.
Trans World Airlines, IIlC" 504 U.S. 374, 112 S.C!.
2031,119 L.Ed.2d 157 (1992). Thcre, after deregu-
lation of the airlines, the attorneys general of sever-
al states set out to regulate airline advertising and
the compensation of passengers who gave up their
seats on overbooked flights. Id. at 379, 112 S.C!. at
2034. The Court pointed to the availability of in-
junctive relief where there was a threat of imminent
proceedings by a state of a criminal or civil en-
forcement nature against parties who were affected

by an unconstitutional act. ¡d. at 380-81, 112 S.Ct.
at 2035. The Court opined as follows:

As we have described, the attorneys general of sev-
en States, including petitioner's predecessor, had
made clear that they would seek to enforce the
challenged portions of the guidelines (those con-
cerning fare advertising) through suits under their
respective state laws. And Texas law, at least, im-
poses additional liability (by way of civil penal-

i( 2009 Thomson ReuterslWes!. No Claim to Orig. US Gov. Works.
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ties and consumer treble-damages actions) for
multiple violations.... (RJespondents were faced
with a Hobson's choice: continually violate the
Texas law and expose themselves to potentially
huge liability; or viola"te the law once as a test
case and suffer the injury of obeying the law dur-
ing the pendency of the proceedings and any furR

ther review.

¡d. at 381, 1 i 2 S.ci. at 2035-36 (citations omitted).

While the case at hand lacks the precise penalty is-
sues involved in Morales, a very real penalty at-
taches to the motor carriers regardless of how they
proceed. That is an imminent harm.

A motor carrier can refuse to sign the likely uncon-
stitutional Concession agreements, and what will
ensue, according to the record, is at the very least a
loss of customer goodwill-or, indeed, of the carri-
er's whole drayage business. It is apparent that a
carrier could not pick up a customer's goods at the
Ports, if it could not even get to those goods. That
goodwill would evaporate does not appear speculat-
ive at alL. In fact, it is likely that aU of that part of
the carrier's business will evaporate, even if it does
other things elsewhere. As to smaller ~oinpanies

that cannot afford the vast increase in capital re-
quirements for the purchase of equipment and per-
sonnel expenditures needed to turn independent

contractors into employees, the result would likely
be fataL. And that means that those smaller carriers,
and their employees, and even independent con-

tractors who depend upon them, will be out of
work. One wonders why it should be thought that
they should just put up with the loss any more than
employees of a company should be forced to abide
their wrongful termination and the resulting emo-
tional damages and stress that termination causes.
See Nelson v. NASA, 530 F.3d 865, 882(9th
Cir.2008).

*11 If a motor carrier, however, signs a Concession
agreement, or both Concession agreements, its
plight is not much better. First, it will have been
forced to sign an agreement to conditions which are

likely unconstitutional because they are preempted.
Second, especially as to the Los Angeles Port Con-
cession agreement, the carrier will be forced to in-
cur large costs which, if it manages to survive

those, will disrupt and change the whole nature of
its business in ways that most likely cannot be com-
pensated with damages alone. If the Concession

agreements were then held to be unconstitutional, it
would be faced with either continuing in that form,
or, to the extent it could, unwinding that and return-
ing to the old form. Nor is the fact that the Los
Angeles Port Concession Agreement employment
provision is scheduled to phase in over a five-year
period of any help. Even then, employment must
equal twenty percent by the end of 2009, but, as
A TA points out, that does not mean that a motor
carrier can simply flip a switch at the end of 2009
and have employees rather than independent con-
tractors. It will, instead, be forced into making sub-
stantial changes commencing immediately. The
same is true of requirements for obtaining parking
space, and providing reports and information and

the like.

As the abovc underscores, the Los Angeles Port
Concession agreement is the most disruptive and is
likely to cause the most harm regardless of which
choice a motor carrier makes. The Long Beach Port
Concession agreement is less so. Still and all, if re~
jected by a motor carrier, the carrier will face the
problems already noted. If accepted, the agreement
will likely force the motor carrier to adhere to un-
constitutional conditions and wil cause a good deal
of economic harm in the interim. But, although
there is less disruption, the constitutional violation
alone, coupled with the damages incurred, can suf-
fice to show irreparable harm. The Supreme Court
has implied as much. See Morales, 504 U.S. at

381, 112 S.Ci. at 2035-36 (referring to the injury
from obeying an unconstitutional law); see also
Nelson, 530 F .3d at 882 (holding that
"constitutional violations cannot be adequately
remedied through damages"). In short, motor carri-
ers should not be required to adhere to the various

unconstitutional provisions in the Ports' agree-

(1 2009 Thomson Reuters/Wesi. No Claim to Orig. US Gov. Works.
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ments, and are likely to suffer irrevocably if forced
to do that or give up their businesses.

We end this part of the discussion essentially where

we began, but here with a quotation (or with all of
the changes we have wrought, really a paraphrase)
of what we said in Nelson, 530 F.3d at 881-82

(citations omitted):

Appellants 0._ face a stark choIce-either violation of
their constitutional rights or loss of
their(businesses). The district court erroneously
concluded that Appellants will not suffer any ir-
reparable harm because they could be retroact-
ively compensated for any temporary (loss or ex-
penses). It is true that "monetary injury is not
normally considered irreparable," and the (motor
carriers) who choose to give up their (businesses)
may later be made whole financially if the policy
is struck down. However, in the meantime, there
is a substantial risk that a number of (motor carri-
ersJ will not be able to finance such a principled
position and so will be coerced into submitting to
the allegedly unconstitutional (Concession agree-
ments). Unlike monetary injuries, constitutional
violations cannot be adequately remedied through
damages and therefore generally constitute irre-
parable harm. Moreover, the loss of one's

(business J does not carry merely monetary con-
sequences; it carries emotional damages and
stress, which cannot be compensated by mere
back payment of (losses).

*12 Therefore, there is a likelihood of irreparable
damages in this case.

III. Balance of Equities; The Public Interest.

In Part II we have outlined the hardships that motor
carriers wi II suffer if, as is likely, many provisions
of the Concession agreements are preempted and

are, thus, being imposed in violation of the Consti-
tution.

On the other side, it must be admitted that the Ports
do have significant concerns, which cannot be ig-

nored. Still and all, with or without the Concession
agreements, many other programs and laws de-
signed to alleviate those problems are in existence
and are not challenged. For example: The Drayage
Truck Registry program, the Transportation Worker
Identification Credential program,FN18 the re-
mainder of the Clean Trucks Program, the Port
Check program and the PierPass program would not
be affected. Nor, of course, would any other general
laws regarding anti-terrorism considerations, driv-
ing, parking, and the environment be affected. Of
course, that does not necessarily mean that the

Ports could not seek even more protection in a con-
stitutional manner, but it does mean that the hard-
ship to the Ports will be reduced between now and
the final resolution of this litigation.

(1 i J Based on the above, we are constrained to say
that the district court abused its discretion when it
determined that the balance of hardships weighed in
favor of the Port of Los Angeles and the Port of
Long Beach.

Similarly, while we do not denigrate the public in-
terest represented by the Ports, that must be bal-
anced against the public interest represented in
Congress' decision to deregulate the motor carrier
industry, and the Constitution's declaration that fed-

eral law is to be supreme. Again, in light of all we
have written above, we determine that the district
court did abuse its discretion when it declared that
issuing a preliminary injunction as to the Conces-
sion agreements would not be in the public interest.

Therefore, at this time and on this record we are
satisfied that the balance of equities and the public
interest do weigh in favor of a preliminary injunc-
tion in this case as to at least portions of the Con-
cession agreements.

iV. Severance.

While we think it likely that many of the provisions
of the Concession agreements wil be preempted

and should be subject to the strictures of a prelimin-

iQ 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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ary injunction, we are not prepared to hold that
every provision must be preempted.

As it is, the agreements contain severance provi-. FNI9 d' I h k' d f .SlOns an , in genera, t ase In S 0 proVI-
sions are respected. See, e.g., Davies v. Grossmont
Union High Sch. Dist., 930 F.2d 1390, 1400 (9th
Cir. 1 991). Thus, we will not direct that the Conces-

sion agreements be enjoined in their entirety at this
time.

However, we are aware of the fact that if major por-
tions of the agreements are enjoined, it may not be
practicable to leave the remaining portions stand-

ing. See United States v. Manning, 527 F.3d 828,
840 (9th Cir.2008) (statute had a savings clause, but
because the "most significant" parts were excised,
the whole was preempted); see a/so Nal'l Adve,..
CO. V. City of Orange, 861 F.2d 246, 250 (9th.
Cic. i 988) (partial invalidation of ordinance was ap-
propriate based on the intent of the City and the fact
that the remainder of the ordinance could still
"function effectively").

*13 We, therefore, leave it to the district 'court on
remand to determine whether a preliminary injunc-
tion should run against all or only a portion of each
Concession agreement.

CONCLUSION

We conclude that the Concession agreements of
both the Ports will likely be found to be precmpted
in whole or in part. The Port of Los Angeles Con-
cession agreement does overreach considerably
more than does the Port of Long Beach Concession
agreement. However, each is likely to result in at
least some irreparable harm to the motor carriers,
and, on balance, the district court abused its discre-
tion when it denied a preliminary injunction as to
significant parts of the agreements. While we have
pointed to a number of provisions which may be in-
valid and cause irreparable harm, we, of course,

leave it to the district court to decide the validity of
each of those in the first instance and to decide the

separability of each from the remainder of each
Concession agreement. However, we do note that
the Los Angeles Port's independent contractor
phase-out provision is highly likely to be found

preempted and enjoined.

We reverse the district court's decision as to the
Concession agreements, and remand for further
consideration of the specific terms of each agree-

ment and for the issuance of an appropriate prelim-

inary injunction. The district court shall proceed as
quickly as possible so that AT A will not suffer un-

necessary harm from any unconstitutional provi-
sions.

REVERSED and REMANDED. No petition for re-
hearing will be entertained and the mandate shall
issue forthwith.

FN 1. The Port of Los Angeles is owned
and operated by the City of Los Angeles,

and management is vested in the Board of
Harbor Commissioners of the City (the Los
Angeles Board).

FN2. The Port of Long Beach is owncd

and operated by the City of Long Beach,

and management is vested in the Board of
Harbor Commissioners of the City (the
Long Beach Board).

FN3. Am. Trucking Ass'ns, Inc. v. City of
Los Angeles, 577 F.Supp.2d 1110

(C.D.Ca1.2008)(Am. Trucking 1).

FN4. A "motor carrier" is an individual, a
partnership, or a corporation engaged in
the transportation of goods; those engaged
in interstate commerce are subject to. inter
alia: Department of Transportation regula-
tions; the Motor Carrier Acts, see, e.g.,49
U.S.c. § 13902; and the Motor Carrier

Safety Acts, see, e.g.,49 U.S.C. §§ 31136,
31142.

FN5. Intervenor-Appellee Natural Re-
sources Defense Council, Inc. ("NRDC")

(g 2009 Thomson Reuters/Wesl. No Claim to Orig. US Gov. Works.
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chronicles at length the environmental pur-
poses of the Concession agreements, i.e.,
to protect the "public health."

brief of National Association of Waterfront
Employers, which seeks to raise issues not
raised or briefed by the parties, see Day v.
Apoliona, 496 F.3d 1027, 1035 n. II (9th
Cic .2007), and order it stricken.FN6. The City of Los Angeles Concession

agreement requires at least a 20% trans-
ition by the end of the fourth quarter of

2009.
FN12.See49 U.S.C. § 41713(b)(4)(B)(i).

(AJ State, political subdivision of a
State, or political authority of 2 or more
States may not enact or enforce a law,
regulation, or other provision having the
force and effect of law related to a price,
route, or service of any motor carrier ...
or any motor private carrier, broker, or
freight forwarder with respect to the

transportation of property.

FNI3. ATA also argues that to the extent
the Ports are attempting to regulate motor
vehicle safety, that is preempted by Cali-
fornia law, which gives the California
Highway Patrol exclusive jurisdiction over
"the regulation of safety of operation of

motor carriers of property."Cal. Veh.Code
§ 34623(a); see alsoCal. Veh.Code § 21.
There is precious little California authority
on the subject. See47 Op. Atty Gen. CaL.

191, 192 (1966); see also United States V.

Ki/iz, 694 F.2d 628, 630-32 (9th CiL1982).
Moreover, the Attorney General of the
State of California has filed an amicus

brief in which he suggests the contrary.

We, therefore, are unable to declare at this
stage of the proceeding that A TA ,will
likely prevail on that argument. Nor need
we.

FN7. As relevant here, the FAAA Act
provides:

49 U.S.C. § 14501(c)(I).

FN8.U.S. Const. art. I, § 8, cl. 3.

FN9. That subsection provides that the
preemption provision

shall not restrict the safety regulatory au-
thority of a State with respect to motor
vehicles, the authority of a State to im-

pose highway route controls or limita-
tions based on the size or weight of the
motor vehicle or the hazardous nature of
the cargo, or the authority of a State to

regulate motor carriers with regard to
minimum amounts of financial respons-
ibility relating to insurance requirements
and self-insurance authorization.

FNI4. Am. Trucking 1, 577 F.Supp.2d at
1126.

FNlS.See L.A. Menl/ Coliseum Comm'n v.

Nat'l Football League, 634 F.2d 1197,

1202 (9th CiL t 980).

FNI6. Am. Trucking 1, 577 F.Supp.2d at
1126-27.

49 U.S.C. § 14501(c)(2)(A).

FNI7.See Reni-A-Center, Inc. v. Canyon

Tele. & Appliance Rental, Inc., 944 F.2d
597,603 (9th CiLI991).

FN i O.See, e.g., Lands Callici!, 479 FJd at
639.

FN18.33 C.F.R. § 101.514.

FNl1. We decline to consider the amicus

FN 19. Each provision appears as Part V11
and reads as follows: "Should any part of
this Concession be determined by court or

(¡ 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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agency of competent jurisdiction to be un-
enforceable, unlawful, invalid, or subject

to an order of temporary or pennanent in-
junction from enforcement, such determin-

ation shall only apply to the specific provi-
sion and the remainder of this Concession
shall continue in full force and effect."

C.A9 (Cal.),2009.
American Trucking Associations, Inc. v. City of
Los Angeles

--- F.3d ----, 2009 WL 723993 (C.A.9 (CaL)), 09
CaL. Daily Op. Servo 3543

END OF DOCUMENT

I! 2009 Thomson ReuterslWest. No Claim to Orig. US Gov. Works.
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Subtitle C-MisceIIaueous Medicare
Provisions

SEC. 4301. MORATORI ON CERTAI MEDICA REGULTIONS.
(0) DELAY IN PHSE OUT OF MEDlCAf HOSPICE BUDCET NEU-

TRIT ADSTNT FACTR DURING FIsCAL YEA 2009.-Notwith-
standing any other proviotl of law including the final role pub-
lished on August 8, 2008¡¡73 Federal Regiet.r 46464 et seq., relating
to Mediç.e Progr; ospiee Wage Index for Fiecal Year 2009,
the Secreta of Health and Human Servces sball not phase out
or eliminate the budget noutmllty adjustment factor in the Medicare
hospice wage index before October 1~.2009, and the Secretary Bhall
recompul: and apply tho final Meaicare hospice wage 'index for
fisca year 2009 as if there had been no reduction in the budget
neutrality adjstment factor.

(b) NON-APPLICATION OF PHOUT INIR MEICAL EDU-
CATION (IM) AD5T FAcrn FOR FISCAL YEA 2009.-

(1) IN GENRA-Sectiotl 412.322 of title 42 Code or Fed-
crill RegulitionB, shaH be applied without regard to paragraph
(e) of such section, and Uie Secreta of Health end Human
Servces shall recompute psyments for dischares occurrng-
on or afr October I, 2008, as if sui:h pIITagrsph had never
been in efect.

(2) No EFCT ON SUSEQUENT YE.-Nothing in para.
griiph (1) ahiil ba construed B9 having any effect on the applica-
tion of 2aregraph (d) of section 4-12.322 of title 4-2, Code of
Federal Regulal;iine.
(e) FuING FOR lMLEMENTA'ION.-In nddition to funds other-

wise availablo, for purpOSIl of implamenting the provisions of sub-
sections (a) and (b), including costs ini:urd in reprocessing claims
in carrg out such provisions, the Secreto ofHenlth and Human
Servces sholl provido for the tranafer from the Federal Hospitnl
Insurance Trt Fund established under section 1817 of the Social
Secuty Act (42 U.S.C. 1395i) to the Centers for Medicare & Med.
icad Servces Priigr ManogementAccount of$2,OOO,000 for fiscal
year 2009.

SEC. 4:02. LONG-TE CA HOSPITAL TECHNCAL CORREcrIONS.
(a) PA'YNT.-Subsection (e) of section 114 of the Medice:e,

Medicaid, and SCHI Eicnsion Act of 2007 (Pub1ii: Law 110-
173) is amended-

(1) in pBngrph (1)-
(A) by amending the hsading to read as follows; "DELAY

IN APPLICATION OF 2& PECENT PATINT THHOLD PAY.
ME ADJUSTMENT'"

(B) by strng._ "the dale of UiIJ eoai:tment of this
Aet" and inserting "July 1, 2007 ": and .

(e) in subparagraph (A), by inserting "or to a long-
term i:ors hospital, or satellte facility, that a9 of De~mber
29,2007, was co-located with an entity that is a provider-
based, olf.c.mpus loeøtiiin of a subsection (d) bospiti which
did not provide servces piiyablii under section 1886(d) of
tha Socal Security Act at the off.csmpus location" afr
"freestanding long-term care haspiLals": ond
(2) in poregraph (2)-

EXHIBIT L TO PLAINTIFFS' MOTION FOR TEMPORARY RESTRAINING ORDER
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(A) in subpargrph (B)(ii), by insertng "or UiaL is
descnôed in section 412.22(h)(3)(i) of such title" before the
period; and

(B) in Ilbparagraph (e), by strng "te date of the
enactment of this Act" and inseTting "October I, 2007 (Dr
July 11 2007, in the case of a satellte facility described
in sectioD 412.22(h)(3)(i of title 42, Code of Federal Regula-

tions)".
(b) MORATORW.-Subsection (dXS)() of surn section is

amended by strking "if the hospita or facilitY' and inserting "if
the hospital or facility obtained a certcate of need Cor sn increase
in beds thiit ia in II State for which such certficate of need is
requred and Uiat was issued on or artr April 1, 2005, and befoTe
December 29, 2007, or iCthe hospital or facUity.

(c) EF DATE.-'Ie amendments made by this section
ehell be effective and appiy as if included in the enactment of
the Medi~arei Medicad, and SCRI Extnsion Act of 2007 (public
Law 110-173).

TITLE V-STATE FISCAL RELIEF
SE 50. PUROSES; TAILE OF CONTNT.

(a) PuSES.-The purposes ofthie title Bn Be follows:
(1) To provide fiscal relief to States in a peiod.of eeonomic

downturn.
(2) To protect lind maintain Stote MedicBid progns

during a period of economic downtu. includig by helping
to avert cuts to .provider payment ratea and benefits or servcei,
and 00 prevent constrctions of income eligibilty requirements
for such progrms, but not to promote increasei in euch require-
ments.
(h) TABLE OF CON'.-The table of contente for Uiis title

is 8S follows:
TITLE V-STATE FISCAL RELIE

Sa~ 5000. Pwpscs tablc arrole"la.
Se~ 5001, TWlparlry incrlL afM~d.i:d FM.
Sec. 5002. TWlpcrlt) incnii in DSH ulatments durg rcccnlolL
s"i: 500S. Extlnalan aflioiiLaria an cerL Medlciil fi fCRUaUoll.
See. 5004. E'xtMlci oflrll!li.oaal i:~ilwlIlUÎ.tacc (TUM.

~~ ~gg~: ~i:J~~~::In~:a~~~tt~~:J,:lg~
See, 5007. FundJ ror averught oad Impliiantal.aii.
SCI' 500a. GAO 8Ludy imd nport regaJ"Unli StaLa ""Clu dllg p.riodo of national

eClnomiC downti.

SEC. 5001, TERA JNCR OF MEICAI FM.
(8) PERMING MAANCE OF FM.-subject to suooectione

(0), (0, and (g), if the FMA d9t.rmined without regard to this
section for a Stiite for-

(1) fiscal year 2009 is tell than the FM S9 so determined
for fiscal year 2008, the FM for the State for fiscal yesr
2008 shall be subBtiLuted for the Stat6'9 FM for fiscal yeer
2009, before the application ofthie nection;

(2) fieca year 2010 ill less than the FM Be so determined
for fiacsl year 2008 or fiscal year 2009 (artr tha epplication
of piiragraph (I)), the greater of such FM for the State
for ñecal year 2008 or fiscal yesr 2009 shall be substituted
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for the State's FM for fi.sl yesr 2010, before the application
ofUis section; and

(3) fisca year 2011 is less than the FMA ss so determined
for fisca year 2008, fiscal year 2009 (afr the iipplication
of paragrph (ILL, or fiscal year 2010 (afr the application
of paragraph (2)), the greatest of auch FMA for the Slate
for fiscal year 2008, fiscal year 2009, or f18ca year 2010 shall
be substituted for the State's FM for fiscal year 2011, before
tho application of this section, bul only for the firnt calendarquartr in fiscal year 2011. ,
(b) GENRA 6.2 PERCENTAGE POINT lNCRE.- "

(1) IN GENERA--ubject to subsections (e), (0, ond (g)
Bnd paragraph (2), for each State for calendar quarers durng
the recesion aclustment period (os defined in subscction (h)(3)),
the FMA (afr the application of subsection (a)) ahell be
increased (without regard to any limitation otherwse specified
in section 1905(b) of the Sociii Secuty Act (42 U.S.C.
1396d(b))) by 6.2 percentage points.

(2) SPECIA ELON FOR TERRTORIE.":ln the case of
a State that is DOt" Dna of the 50 States or tho Dismct of
Columbia, paragraph (1) shall only apply if the State makes
a one-time election, in a for and manner speced by tho
Secretary and for the entire reeesoion adjustment period, to
apply the increaae in FM under pomgraph (l and a 15
percent increi:se under subsection (d) instead of applying e
30 percent increase under subsection (d).
(c) ADDITONAL RELIE BASED ON INCR IN UNELOY.

MENT.-
(l) IN GENE--ubject to subseclioni (e), (D, and (g),

if i: State is a quiinying State under paragrph (2) for B
calendi:r quartr occulTng durg the recession odjustment
period, the FM for the Sti:le shall be fuer incrased
by the number of percentage points equal to the product of-

(A) the State percentage i:ppUcable for the Slate under
seclion 1905(b) of the Social Secuty Act (42 U.S.C.
1396d(b)) anr the application of subsection (a) ÐJd afr
the i:pplication of Vii or the increesii undiir subsecton (b);"and .

(B) tbe appliceble percent determined in paragraph
(3) for tbe calendar quertr (or, ü greater, for a previous
i:uch calendi:r qnnrtr).
(2) QUALIFG CRlTE.-

(Al IN GENERA.-For purposes of parapapb (1). II
State qualifes for additional reUef under tms subi;Bclion
for a ciiendnr quartr occug during the recession
adjustment period if the State is 1 of the 50 States or
the Dismct of Columbia ond the State satisfies any of
the followi¥, crterii: for the querter.

(i) I'e State unemployment incrase percentage
(De dcfiniid in pari:graph (4)) for the quBrer ie at
leaet 1.5 piientage pointa but less thnn 2.6 percentage
points.

(ü) The Stiite unemployment increase percntage
for the qui:rtr ie at leost 2.6 percentage poiDts but
less tJum 3.6 percentage points.

(iii) The State unemployment increase percentage
for the quarer is at least 3.6 percentage points.
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(B) MAANCÈ OF STATU5.-Ir a State qualifes for
additional relief under lh& i;ubsection for a calendar
quartr, it shall he deemed to have qualed for ouch
relief for Bach subsequent calendar quartr ending berore
July I, 2010.
(S) APFLICALE PERCE.-

(A) IN OSNRA-For purposes of paragrph (1, sub-
ject to 5ubp8rsgiph (E)i the applicable percent Il-

m 5.6 pereent, if the Stiite satisfies the crteria
described in pBrgrph (2)(A)(i) for the calendar
quartr,

(ü) 8.5 porcent if the State satifies the crit.a
described in p8ragro.ph (2)(A)(i) for the calendar
quartr; and

(il) 11.5 percent if the State Butisfies the criteria
descrbed in paragraph (2)(A)(üi) for the calendar
quartr.
(B) MAANCE OF HIGHE APLtCALE PECENT.-

(i) HOLD HA PEROD.-lf the percent applied
to a State under eubpBra~ph (A) for DUy calendar
quarr in the receasion a¡iustment p:eriod beginning
on or ller JanuaI I, 2009, and ending before July
1, 2010, (deterined without regard to We aubpara-
graph) is leBS thM the percent applied for the pre
ceding quarter (as so determined), the higher
applicable percent ehall continue in affect for .each
irbsequent. calendar quartr ending before July 1,
2010.

(ü) NOTCE OF LOWE APPLICALE PEENT.-The
Secrel.ry shall noti a State at least 60 days prior
to applyng eny lower epplicabJe percent to the State
under this pars grph.

(4) COMPATION OF SlI\TE UNLONT rnCREABE
PERCENTAOE.-

(A) IN GENE.-In this irbsection, Uia "State
uDsmployient increase pBTcentage" for a State for a cal-
endar quarter ia equal to the number of percentage points
(if any) by which-

(i) the average monthly unemployment rate for
the State for months in the most reeent previous 3.
consecutive.month period for which data are availeble,
oubject to Bubparegrph (0); exceeds

(ii) the lowest overage month unemployment mte
for the State for any 3-cOßoecutive-month J'eriod pre.
ceding the period descrbed in clause (i) an beginnng
on or afr Jllßuary i, 2006.
(B) AVEGE MONTLY UNLOYMNT NATE

DEFI.-In this paragraph. the tenn "average monthy
unemploymant rate" menDS the average of the monthly
number ullemployed, divided by the average ofthB monthly
civilian labor force, seoStnally ad/.usted, aa datermined
based DO the moat recent month y publicotioDs of the
Bureau of Lobor Statistics DC the Departent oC Lobor.

(C) SPECIA RUL.-With reipect ta
(i) the firet 2 calendar quarrs of the rec:essioD

adjustment period.. tle moit recent previous 3.consel:-
t\vê-month pelion dei;mbed in suhparagrph (Al(i
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shall be the S.consecutive-month period beginning with
October 200B; iid

(ii) the last 2 calendar quarters of the reccaaion
Ildjustment period, the most recent previous a.consecu~
tive-month period descrbed in such subparagrph shall
be the 3-nsecutive-month period beginnbig with
December 2009, or, if it reiilis in a higher applicable
percent under paragrph (3), the S-coDsecutive-month
period beginning with Januai 2010.

(d) INCR IN CAP ON MEDICAI PAYMNT 'i TERRITORIE.-
Subject to subsections (0 und (g), with respect to entire fiscal
yearn occurrng durig the recession adjustment period and with
resi¡ect to fiscal yeiira only n porton of which occurs during IJch
penod (and in proporton to the porton of the fiscal year that
occu durng iich period), the amounts otherwse determned for
Puert Rico, the Virgn Islands, Guam, the Northern Meriana
lslands, and American Samoa undet!ubsectons (0 aod (g) of aec-
tion 1108 of tho Social Security Act (42 6 U.S.C. 1308) shall each
be increaoed by 80 percnt (Dr, in the case of an election under
subsection (b)(2), 15 pOTcent). In the casra of such an election by
a terrtory, subsection (a)(l) of such sedion shall be applied without
regard to SDY increaso in payment made to the terrtory under
part E of title IV of euch Act that iii attrbutable to the increaiie
In FM effected under subsection (b) for the t.rrtoiy.

(e) SCOPE OF A!PLICATION.-The increases in the FM for
a Stat. under this section shall apr1y lor puroses Dr tit(a XI
of the Social Security Act and shlll not apply with respect to

(1) diproportonat. share hospital poyments described in
section 1923 oraueb Act (012 U,S.C. lS96r-4);

(2) payments under title IV of such Act (42 U.S.C. 601
et seq.) (except that the increases under subsectiona (a) aDd
(b) shall spply to payments under part E of title IV of such
Act (42 U.S.C. 670 at seq.) and, for purposes of the application
of this section to the District of Columbia, paymenta under
such pai slloll be deemed to be made on the bairé of the
FMA epplied with res:recl to such District for purposes of
title XI and B. increiise under subsection (b));

(8) payments under tite XX ofsuch Act (42 U.S.C. 18978a
el.eeq.);

(4) aiy payments under title XI of such Act. that are
bosed on the enhanced FM descrbed in section 2105(b)
ofsuchAct(42 U.S.C. 1397ee(b)); Dr

(5) any poyments under title XI of such Act that are
etbibutable to eaenditiis for medieal assistance provided
to individuals made eligible under a State plan under title
XI of the Socinl Secnrity Act (including under any waiver
under such tite or under section 1115 of euch Act (42 U.S.C.
1316)) beeauiie ofincoIle standards (expressed os n percenLige
of the povert line) for eligibility for medica assistance that
are higher than the incoIDe stadards (115 so expreiied) for
such eligibility as in effect on July 1, 2008, (includig aa such
stindards were propoaed to be in effect under a Slate law
eni:ctd but not effective, De of such date or a State plan amend-
ment or waiver request under title XI of such Act that waa
pendig approval on such date).
(0 STATE lNGIDJj LIMATiON; SPECIA RULE.-

(1) MANTNANCE OF ELlGmILIT REQUl:ME.-
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(A) IN OENE-Subjact to subpBlsgraphs (B) and
(0), a State iEi not eligible for an increase in its FM
under i;bsectioii (a), (b), or (e), or an increase in a cap
amount under BUbsection (d), u eligibilty standiirds, uietl-
odologle8, or procedures under its State plan under title
XI of the Social Security Act (including any waiver under
such tite or under section 1115 Dr such Act (42 U.S.C.
1315)) ar more restrctive than the eligibilty at.iidsl'ds,
methodologiesi or procedures. respectively. under iiucl plan'
(or waiver) as in efect on July I, 2008. .

(B) STATE REINSTATE OF ElJCIBILtn PERMI1.-'
Subject to subparagraph (0), D. State that has reatrctad
eli~bilty standards, i:ethGdologieø, or procedures under
its State plaD under title XI of the Social Secuty Act
(Includig any witver under sucl title Dr uuder aBeLian
LU5 of such Act (42 U.S.C. 1816)) af July I, 2008,
is DO longer ineligible under sub~arugraph (A) beginning
with the first calender quii In which the Stete has
reinutat.d eligiility atandard!, methodolo~e9, or proce-
dures tbat are no more reitrctive than the.eligibility stand.
ards, methodologies, or procedures, respectively, under such
plan (or waiver) as in effect on July 1, 2008.

(0) SPECIA RULE.-A State ahall not ba ineligible
under subparagraph (A)

m for the calendar quartrs berore July I, 2009,
on the basin of a restrction that woo applil!d uJr
July I, 2008, and before the date of the enacl;ent
of ths Act, Ü the State prior to July i, 2009, ban
reintated eligibilty stadarda, metbodologieo, or
procedures that are DO more restrictive than the eligi-
bility etadards, methodologies, or procedures, reiipee-
tively, under iiuch pIon (or waiver) as in effect on
July I, 2008' or

(ii) on tho boinii of a reiibiction that was directed
to be made under State law !l in arrect on July I,
2008, and wonld have been in effect 85 of such date,
but for a delay in the effective date of a waiver under
nection 1115 of such Act with respect to such reiiLrie-
tiOD.

(2) COMPLlAC:B WITH PROMP PAY REQUINT.-
(A) APPLlCA110N' TO PRClrrONERS.-

(i) IN GENERA.-Subject: to the oucceeding provi-
Biens of this subparagraph, DO State shall be eligible
for an increaoed FM rate as provided under tha
section for any claim received by a State from a ~riictip
tioner BubJect to the terms of section 1902(n)(S7)(A)
of the Social Security Ad (42 U.S.C. IS96a(a)(87)(A))
for ouch doya durg nn period in wroch that State
hoo fo.led to pay claiDl in accrdoDce with ouch section
00 app'lied under title XI of such Act.

(u) REPO:iG REUlT.-Each State shal
report to the Secretary, on a quarrly bsBis, its compli-
ance with the rei;uirements of clause (i) 08 such
requirements pertin to claims made for covered oerv-
iceii durig each month ofthe preceding quarr.

(iii) WIùR AUTGfU.-Ttie Secrtary may
waive ile application of clause (i) to a State, or the
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reportng requirement imposed under clause (ii),
durig any penod in which there are exigent cir-
eumstances, including natual disssters, that prevent
the timely processing of claims or the submission of
such a report.

(iv) APLTCATION TO CIMS.-Clauses (i) and (ii)
shal onl apply to clBÌs made for covered 6ervces
af the date of enactment of this &L.
(B) APPLICATION 'I NUING FAC(Lll AN HOS-

PITAL.-
(i) IN lJEN-Sbject to clause (i), the provi.

sions of subparagraph W shall apply with respect
to a nuraingJe.eility or hoslita1, insofar as it is paid
under tite XI of the Soca Security Act on the basis
ofsubmissioß of cloimli, in the same or -aimilar manner
(but within the same timeframe) as 6uch proviions
apply Lo practttloi:ers deocrbed ii: such subparagraph.

(ü) GRCE PERIoD.-Notwithstanding dauoe (i), no
perioil of iniillgibOi!; ohall be im~osed against a State
prior to June 1, 2009, on the ba6\s of the State failng
to pay a claim in accordance with such clauoe.

(3) STATES APLlCATION' TOWAR RA DAY FU.-A State
is not eligible for an increass in its FMA under Bubsoct.OR
(b) or (c), or an increase in a cap amount under aubsection
(d), if any amounts attributable (directly or indirecUy) to such
increase are deposited or credited into any reierve or miny
day fund ofthe Stato. '

(4) No WAIR AllORl.-Except ae provided in par-
graph (2)(A)(iü). the Secrta may not wsive the application
of ths BUboection or subsection (g) under section 1116 of the
Social Seeurity Act or otherwse.

(6) LIMATION OF FM TO 100 PERCE.-In no cese sbiill
iin increase in FM Under this section result in an FM
that exceedo 100 percent.

(6) TRTMT OF CERTAI EXND1's.-With respect
to expenditueii descrbed in section 2106(a)(1)(B) of lhe Social
Secuty Act (42 U.S.C. I397ee(a)(l)(B)), as in affect before
April 1, 2009, that are made dnring tbe penod beginning on
October I, 2008, and ending on March 31, 2009, any additional
Federal funds that are paid to a State S8 a result of this
section that are iitthutable to auch expenditures' ehall DOt
be counted agEUt any allotment under section 2104 of such
Act (42 U.S.C. I397dd).
(g) REQUIlEMENTS.-

(1) STATE REPORTS.-Each State thst is paid additional
Federa funds as a reult of this section ehaU, not later than
September 30, 2011, submit ii report to the Secretary, in euch
form end such manner ali the Secretary ehall determine,
i:garding how Uta additional Federal funds were expended.

(2) ADDITONA REQUINT FOR CERAIN STATEs.-In the
caos of a State that requires politica eubdivisions within the
State to contribute toward the non-Federal share of expendi.
tures under the State Medicaid pl81 requirad under section
1902(a)(2) of the Social Sei:ty Act (42 U.S.C. 1396a(a)(2)),
the State is not eligile for an increase in its FM under
eubsecton (b) or (c), or an increase: in B: cap amount under
inbsl!l!tion (d), Ü it requis that such poliical !luhdivisioiis
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pay for quarrs during the recession adjustment period a
greater percentage of the non-Federal ehare of such eicendi-
tuea, or a grater percentage of the non-Faderal share of
payments under section 1923, than the respective percentage
that would have been required by the State under such plan
on September 30, 2008, prior to application of this ssction.
(h) DEFlMONs.-In this section, except ss otheri; provided.

(1) FMA.-The term ''F' means Uie Federa medical
assistance percentage, aa defined in sec.tion 1905(b) ofthe Social
Secuty Act (42 U.S.C. 1396d(b)), as determined without regard
to this section except as otherse specified.

(2) POVET' LI.-.The term "povert line" hes the
meaning given such term in section 673(2) of the Community
Servces Block Grant Act (42 U.S.C. 9902(2)), including Bny
reVUion required by such section.

(3) RECEON ADSTNT PERIOD_-The tenn "recession
adjustent perod" means the period beginning on October
1, 2008, and ending on December 31, 2010.

(4) SECREARY.-'Ie term ~Secretary" meaDS the Secretary
orHealUi DDd Human Servces.

(5) STATE.-The term "State" has the meaning given sucl
term in section 1l0l(aXl) of the Socia.1 Sei:ty Act (42 U.S.C.
1301(a)(1)) for purpseii of tme x: of the Social Security
Act (42 U.S,C.1396 etseq.).
(i) SUNSE.-This sBction shen not. apply t. items Rnd llErvceli

fumiiihed aftr the end ofths receusion adjustment period.
(i LIMATION ON FM CHiOE.-The increaEe in FMA

effClcted under seet!on 614 of the Childrn's Health Insurancs Pro-

gram Reauthoration Act of2009 shnll Dot apply in the computation
of tha enhnced FM under title XX or XD of the Social Security
Act for any period (notwithstading eubsection (i)).

SEC. 6002. 'IORAY INCREE IN DaB ALOTNT DURffG
RECE5BION.

Section 1923(1)3) of the Social Securty Act (42 U.S.C. 1396r-
4(f(3)) is iicnded-

(1) in subporagrph (A), by strildng "paragraph (6)" and
insertg ~pBragrapli (6) Bnd subparagnph (E)"; and

(2) by ndding at the end the following new subparagraph:
"(E) 'lMPORJY INCREE IN AL DURING

REESS(ON'.-
~(i) IN OENRA.--ubjec:t to clause (in, the DSH

allotment for any Stote
"(I) for filicii yenr 2009 is equii to 102.5 per-

cent of the DSH allotment that would be deter-
mined under ths piiagrph for the State for fiBcal
year 2009 without application of thiii subparii-
grphl notwtbetading subparagraphs (B) and (C);

"UI) for r18cailear 2010 ia equal to 102.5
pereant of the DS alotment for the Slate for
fisca year 2009, as determined under subclause
(I); end

~(l for each succeeding fiscal year is equal
to the DSH allotment fOT the State under thiii
paragraph determined without applying sub-
clausel m and an.
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"(ii) APPLICATION.-Clause (i sha not apply to
a State for a yeBI in the case that the DSH allotment
for i;ch State for such year under this piiragrpb
determined without applying clause (i would grow
higher Ulan Ula DSH allotment specifed under dause
(i) for the State for such y¡ar.".

SEO. 6003. EXNSON OF MORATORrA ON CERTAm MEICAI FD'
RETIONS.

(a) FmAL REGU'lON8 RELATIG TO OmONAL CASE :MAGE
ME SERVICE AN ALWAB PROVIER TAX.--ection
7001(a)(9)(A) of the Supplemental Appropriations .At, 2008 (Public
Law 110-262) is omended by strking nApril 1, 2009" and inserting
"July 1, 2009".

(b) FllI REGULlT10N RELATIG 'l SCHOOlrBASl; ADMIN6-
TRTION AN SCHOOL-BASED TRSPORTATION.-Sectlon 206 of the
Med.care, Medicaid, and SCHI Extension Act of 2007 (public
Law 110-173), as amended by section 7001(a)(2) of the Supple.
menta A¡;prop,riations Act, 2008 (Public Law 110-262), ie amended
by ineertng '(July i, 2009, in the caS8 of the final regulation
relatini~' to echool-baeed adminiEitration and school-based trnspor-
tation/ afr "April 1 2009"

(c) FIAL REoulnoN' RELATIG TO OUTATæT HOSPITAL
FAcrLITY SßRV1CES-NotwithBtanwng an other provion of low
with respect t. exenditureii for servces funished duri:g the period
begiing on Decømber 8, 2008, Dnd endig on June 301 2009,
the Secreta of Health and Human Serces iihall not take any
action (through promulgation of regulation, iiisuo.nce of regulatory
gudance, US8 of Federal payment audit procedures, or other
admiQi5trative action, policy, or proctice, includig a Medical Aieiiit-
Bnca Manual transmitta or letter to State Medicaid directors) to
implement the final regulation relating to clarification of the defii.
tlon of outpatient ho¡¡pital facility servces under the Medicaid
program published on November 7, 2008 (79 Federal Register
66187).

(d) SENSE OF CONGRE-It iii the ¡¡ense of Congrss thal
the Secretary of Health imd Human SerC8S should not promulgate
as finel regulations any of the following proposed Medicaid regula-
tione:

(1) COST LIM FOR CERTAI PROVIDER8.-The proposed
regulation published on JanulU 18, 2007, (72 Fedeni Register
2286) (and the purortd fini: reguation published on May
29, 2007 (72 Federal Register 29748) and determned by the
United State Disrnct Court for the Dietrct of Columbia to
have bean "improperly promulgated", Almeda. County Medical
Center. et of., lJ. LeCllJit, et aL, Civil Acton No. 08-0422, Mem.
at 4- m,D.C. May 28, 2008)).

(2) PAYMNT FOR GRAUATE MEDICAL EDUCATlON.-The
prlJposed reguation published on May 23, 2007 (72 Federal
Register 28930).

(3) REILlTATIV SERVIOES.-The proposed reguation
publilihed on August 13, 2007 (72 Federal Register 45201).

SEC. (i1l. EXNSION OF TRSmONA MEDICAL ASSISTANCE ITMA).

(B) 18-MONl EXTSION.-
(1) IN' GENB.-Sections 1902(e)(lXB) Dnd 1925(f) of the

Social Security Act 142 U.S.C. lS96n(eXl)(), 1396r-6(0) are
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Gach amended by striking ~September 3D, 2003" and inserting
''December 31, 2010".

(2) EFFCT DATE.-The amendments made by this sub-
section shal taa effect on July 1, 2009.
(b) STATE OmON OF INITIA 12.MONT ELTGIBIL.-SllcLion

1925 of the Social Seeurity Act (42 U.S.C. 1396r-) is amended-
(l 'in subssction (8)(1, by insertig "but subject to rara-

grph (6)" afr "Notwthstanding o.ny other provisfon 0 ths
title'"

d~) by adding at thø end Of'liubsection (a) the followig:
"(5) OmoN OF 12.MONT INITI ELIGIBILIT PERIOD.-A

Stat. may elect to treat. any reference in this subsettion to
a 6-month period (or 6 monthii) B. a rafersnca to s l2month
period (or 12 months). In the case ofauch an election, 6ubsection
(b) shall not appiY."i Bnd

(3) in subsection (b)(l). by insiirtng ''but subject to sub-
section (a)(6)" afr "Notwithstanding Dny other provision of
tmB title".
(c) RE~lOVAL OF REQum FOR PRVIOUB RECElP OF ME

ICAL AsSISTANCE.-Section 1926(aXI) of such Act (42 U.S.C. 1396r-
6(a)(1)), as amended by snbsection (b)(I), is furter amended-

(1) by insertg "snbpl:tigrph (B) and" before "paragraph
(5)";

(2) by redeirgrating the mattr afr ''RUIMET.-''
os n aubpiirngriiph (A) with the haading "IN GENE.-" iind
'with the same indentation as aubparagrnph (B) (as sdded by
paragrph (3))i and

(3) br. adding at the end the followig:
(B) STAT. omaN 'T WAN llQUINT FOR 3

MONTS BEORE REEIP OF MEDICA ASISlANCE.-A State
may¡¡ at its option, elect also to apply subparagraph (A)
in a cll60 of a family that was receiving such aid for
fewer than three months or that 1iad npplicd for and was
eligible for such aid for fewer than 3 months during the
6 immediately preceding months de6cribed in such subpara-
",aph.".

(d) eMS REPORT ON ENROLLNT AN PARICIPATION RATE
UNDER TMA.-Section 1926 of Buch Act (42 U.S.C. 1396r-6), as
amended by this section, is further amended by adding at the
Bnd the followig new eubsBctiOn:

"(g) COLLECTON AN REPORTING OF PARcnWI10N INFRM-
TION.- u(l) COLLC'0N OF INRMTION FROM STATE.-Each

Stite shall collect and submit to the Secretor (and make
publicly nvailable), in n format specified by the Secretary,
iDformlition on averaga montlùy enrollment. end averaire
monthly parcipation rates for adults and children under this
section and of the number and per~eatogo of children who
become ineligi1ile for medica BSBÏsl:ncO under this section
whose medical assistance is continued under another eligibilty
category or who arB enrolled under the State's chd health
plaD under title XX. Such iDfonnation shall ba submitted
at the same tie Bnd frequency in which other enrollmenL
information under this title is submitted to the Secrebu)'.

"(2) ANAL RERT TO CONGRE.-Using the information
subinttèd under panigrph (1), tho Secrtar shaH submit
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to Congres9 annual n!ports eoncernng enrollment and pBrit:i-
pation rates dest:ribed in such piignph.".
(e) EFFCT DATE.-The amendments made by subsections

(b) through Cd) shall take effect on July I, 2009.

SEC. 5005. EXNSION OF TH Qt1A1G nrIVUAL IQn PRO.
GRA.

(e) ExSION.-Section 1902(a)(10)(E)(iv) ofthe Social Security
Act (42 U.S.C. 1398a(a)(10XE)(iv)) is amended by 9triking
"December 2009" and inserng "December 2010".

(b) EXTNDlNG TOTAL AMOUNT AVAIU\LE FOR ALLOCATlON.-
Section 1935(g) or such Act (42 U.S.C. 189õu-3(g)) is amended-

() in paragraph (2)-
(A) by øtrkîng "and" at the end or aubpiiragraph (10;
(SL in BUbparagrapb (L), by strng the period at the

end lind ineertg B eemicoloni and
(C) by adding iit the end the following new subpara.

graphs: .
"(M) for the period fual begins on January I, 2010,

and ends on September 3D, 2010, the total allocation
amount ie $412,500,OOO¡ and

"(N) for the perod that begins on October I, 2010,
and ends on December 31, 2010, the total allocation emount
is $150,000,OOO."¡ and
(2) inpiirne,aph (3), in the matter ..recedinR subparagnph

(A), by string or (1)" ond insortng "(L), or (N)' .
SEC. 600. PROTEcnçiNB FOR nrIAS UNER MEDiCAm KN CHI.

(a) PRUMS AN COST SHAtNG PROTCTION UNDER MEa.
ICAI.-

(1) IN OENERA.-Section 1916 of the Sociol Sei:ty Acl
(42 U.S.C. 13960) is nmended-

(A) in subsection (o)i in the mnttsr proceding pnragraph
(l, by strng "and (i)' and inserting ", (i, ond Cit; and

(B) by adding nt the end the followig now 5tbsl!ction:
"(j No PRs OR Cosr SHAG FOR INIAS FuSHED

ITEMS OR SERVICES DlRCTLY BY INIA Hßt:ri PROORAS OR
THOUGH REFERR UNDBR CONTCT HEALTH SERVICES.-

"(1) No COST SHtNG FOR ITMS OR SERVTCBS FUISHD
TO INIAS THOUGH INDIA HETH PRGRAS.-

"CA) IN GENIt-No enrollment reei premium, or
similar chiige, ond no deduction, copaymeñt, cost sharing,
or similar chiiç'e shan be imposed against an Indion who
is fuished an lUim or servce directly by the Indian Health
Servce, an Indian Trbe, Trbal Organization, or Urban
Indian OrgDDzo.tioa or through rarerro) under contmct
health servcea ror which payment. may be mode under
thin title.

"(B) No REUCTION IN AMOUN OF PAYMNT TO INIA
HEAllrH PHOVlER.-Poyment dua under ths title Ui the
Indian Health Servce, an Indian Trbe, Tn1iiil Orgo.za.
tion, or Urban Indian OrganizaLion, or a health CBre pro-
vider through rerarrl under contract health servcee ror
the fuabing of aD item or aervce to on Indian who
ia eligile for assistance under Iluch title, may not be
rednced by the amount of any enrollment ree, premium,
or similar che, or any deduction, copiiyment, cost
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sharng, or similar clrge that would be due from the
Indian but for the opemtion of imbpBrBgraph CA).
~(2) ROL OF CONSTUCTON.-Nothins in this subsection

shall be constred DJ restrctig tho application of any other
liiitations on the imposition of premiums OJ" cost aharing that
may apply to an individuo.l J"eceiving medical assistace under
tls title who is an Indian.".

(2) CONFG AMMENT.-8ection 1916A(b)(3) of such
Act (42 U.S.C. 1396o-1(b)(3)) is smended-

CA) in subparagraph (A), by adding at the end the
foiiowin~ new clause: ,

'(vü) An Indian who is furnished an item or serce
directly by the Indian Health Servce, an Indian Trbe,
Trbal Organition or Urban Indin Organization or
thrugh referr under contract health services."' and
(8) in subt.nragraph (B), by adding at the end the

following now cause;
~(x) Items ond aervcll furnished to an Indian

directly by the Indian Health ServcB, an Indian Tnbe,
Tnòøl Oranization or Urban IndiaD Organization or
through refetißl under contmc.t health servces.".

(b) TRTMT OF CERTAI PROPERT FROM RiOURCES FOR
MEicAI AN CHI Er.IGæILlTY.-

(1) MmICA.-8ection 1902 of the Social Security Act
(42 U.S.C. 1396a) sa amended by sections 203(c) and
211üIXIXA)(ü) uf die Clililren's Heslth Insurance Program
Reauthoration Act of 2009 (Public Law 111-3), ia amended
by adding at. the end the following new subsection:
"(00 Notwithatandig any other requirement of this title Dr

any other provision of Federal Dr State law, a Stete øhall disregard
the following propert from resources for purposes of detennining
the 'oligibilty of an individual who ia an Indian fOJ" medical assist-
!lnee under this title:

"(1) Properly, including real proterty and improvements,
that iii held in trat, subject to Federa restrctions, or otherwse
under tho supervsion of the Secretary of the IntarioJ", located
on s reservation, including any fsderally recognized Indian
Trbe's reservation, pueblo, or colooy, including former reserva-
tioRa in OklaJoi:a, Alaska Native regions established by tho
AlasJw Native' Clnia Settlement Ac~ nnd Indian allotments
on Dr nenr a reservation as deai¡pot.d aod approved by the
Bureau of hidiiin Afaire of the Department or the Interior.

"(2) For aoy federally recognzed Trbe not descrbed in
paragraph (1), propert located wiUiiR the most recent bound-
e.riea ofa prior Federal reservation.

"(3) Owneri¡bip interests in rents, leasea, royalUea, Dr usage
rights related to niitui-l resourcea (including extraction of nat-
urnl resoUfcee Dr haeating of timber, other phlOta and plant
products~ animale, fl6h, and shsllfish) resulting from tho exer-
cise offeiierally protected rights.

"(4) Ownership intereat! in Dr usage rights to items not
covered by paragraphs (1) through (3) that have unique reli.
gious, spirtual, traditiooB1, or cu1turB1 signcoocl! or rights
thnt support i;bsistence or a traditional lifestyle according
to applicable trbnl law or custom.".,

(2) APPLCATION TO CH.-Section Zl07(eXl) of such Act
(42 U.S,C. 1397gg(e)(1)),' B9 amended by sections 203(a)(2),
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203(dX2). 214(bl, 501((1)(2), and 503(a)(I) of the Children's
Health Insurance Progr Reauthorization Ad of 2009 (public
Law 111-3), is Bmended-

(Al by redeoig!81ing subparagraphs (e) through (I),
as subl?arag;phs (D) through (J), repectivel; and

(Bl by lDiiertng afr subparllgTsph (B), the following
new subpEIagnph:

U(C) Section 1902(00 (relatig to disreprd of certin

property for purpoiioi; of melng eligiln11ty dei:munR-
tiona).".

(e) CONTATION OF CUR LAw PROTCTONS OF CERTAI
INIA PROI' FROM MEiCAI ESTATE RECOVEY.-8ection
1917(bX3) of the Social Security Act (42 U.S.C. lS96p(b)(3)) is
amended-

(1) by insertng "(AJ" afr "(3)'" and
(2) by adding at the end the fonowig new subparagraph:u(B) The .standards specified by the Secrtory under
subpargraph (A) i;haU require that the procedures estab-
lished by the State agency undar subparagrph (A) eiempt
income, resources, and property that are exempt from the
application of thin Bub5ec~on an of April 1, 2003, under
manuel instnii:tions issued to carry out this 8Ubsec~on
(as in effect on /Inch date) becB.ui;o of the Federal responsi.
bility for Indien Trbes and Alaska Native V"iJlagea. Nothiog
in ths i;bparagraph shall be CDoatred as preventiog tha
SeCl'atBl'y from providing additiODal es!;t. recovery oxemp-
tions under thia title for hidlD.9,".

(d) RULE APPLICALE UNDER MEDICAI AN Clp TO MAAGED
Cti ENTTI WIT REPECT TO INIA ENROlLES AN INIA
HEATH Cti PROVIERS AN 1NlA MAAGED CAl ENTlTt.-

(1) IN GENE.-Scction 1982 Dr the Social Security Act
(42 U.S.C. 1896u-2) in amended by addig at the end the
following new Bubsection:
"(h) SPECIA RULE WIT REEC TO INIA ENOLLE,

INtA HEi\1I1 CAn PROVIERS, AN INDIA MAAGED CAR EN'-
TIE.-

"(I) ENOLLE omeN TO SELEal AN rNlA HEALTH C/i
PROVIER li PR CAR PROVIER.-In the csse of a non-
Indian Medicaid managed ciie entity that-

~(A) haa an Indian enrlled with the entity and
~(B) has an Indian health care provider tht is partci.

. pa.ting BS a primary care provider withn the network of
the entity,

insofar es the Indian is otherse eligible to receive servces
from such Indian health care pmvider and the Indian health
care provider has the capacity to provide primar care eervcen
to such Indian, the controct with the entity under section
1908(m) Dr under section 1905(tX3) shall requir, as ci conditicin
of receiving peyment under such Clnt'ract, that the Indian
ehall be allowed to choose such Indion health care provider
Dn the Indiim'e primsry cii:e provider under the entity.

"(2) AsSURCE OF PA'Y TO INIA HETH CA PRO-
VIERS FOR PROVISION OF COVED SERVICES.-Eiich contract
with a managed cae entity under section 1908(m) or under
i;ection 19D5(t)(8) shall require ooy auch entity, as a condition
of receivig payment undsr auch contract, to SBtiSfY ths fol.
lowil'g requirements:
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"CA) DEMONSTTION OF ACCE TO nmlA HETH
CAR PROVIER AN APPLICATION OF AL1'ItA1l PAY-
MErI ARGEMNT.-Subject to- subparagrph (CL, to

"(i demonatrte that the number of Indion health
care providvrs that are paricipating providers with
respect i: such entity ar sufcient to ensure tiiiely
access to covered Medicaid maneged care servcea for
those Indian enllees who are eligible to receive serv-
ices from auch provders. and

"(ii) sgioe to pay indian health cas providers,
whether auch providera are parcipatin,! or nonpartici-
pating providers with :rpect to the entity, for covered
Medicaid managed care serces provided to thO!e
Indian enrolleoo who ora eligible to receive oervces
frm i;uch provders at a rate equal to the mte nego-
tinted between Iiuch entity and the provider involved
or, if such a rate hae DOt been negotiated, at II rate
that is not less than the level and Bmount of payment
which the entity would mlle for the servces ü the
servces were fumia1ied by a partcipating provider
wluch ia not an Indian heath core provider.

The Secretary ehaIl establish I1rocedures for applying the
requir8uients of clause (i in Stules where there are no
or few Indinn health provider.

"(B) PROMP PAYM.-To agree to male prompt pay-
ment (collstent with rule for prompt 'payment of provders
under section 1982(f) to Indian heiith core providers that
are parcipating providers with respect to such entiLy ori
in the case of an entiLy to which subporagrph (AXii
or (C) applies, Lhot the enmy is required to pay in accrd.
ance with thet subparagraph.

"(C) APPLTCATION OF SPECIA PAYMNT REQUINTS
FOR FEDBRLY-QUALlF HETH CENTERS AN FOR SERV-
ICE PROVIED BY CERTAIN INtA HEALTH CAR PRD-
VIEIl.-

"(0 FEDERAY-QUALD HETH CE.-
"(1 MAAGED CA BN' PAYMNT REQUIRE-

MENT.-To agree to pay any Indiiin health carc
provder that is a federally.qualifed health center
under this tiUe but not a paricipating provider
with reepect to the entity, for the provision of
covered Medicaid managed care eervcea by such
provider to an Indian enrollee of the entity at
a rote equal to the 8Dount of payment that the
entity woUld pay a federally-qualied health center
that ia a paricipatig provider with respect to
the entity but is Dot an Indian health coro provider
for such SerceD.

"(m CONI APPWCATION OF STATE
REQUIREMENT'l MA S'!PLEAL PAYMNT,-
Nothg in eubclOU8e (I or subporgraph (A) or
æ) shll be constred B. waiving the application
of secton 1902(bb)(5) regarding the State pion
requiremont to mak iiy supplemental payment
due under 8ucl section to 8 federaly-qualifed
health center for servcee fuished by sucl center
to an enrllee or a managed corD entily (regndless
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of whether the federaliY-q.ualied health center
is or is not a partcipatig provider with the
entity).
"(i) PAYMNT RATE FOR SERV1CBS PROVIED BY

CETAI INIA HETH CA pnoVIER-If the
amount paid by a managed care entity to an Indian
health cae provider that is not a fsderally.qualifed
health center for serces provded by the proder
to an Indian enrollee with the miinnged care entity
is les than the rate thiit applies 1. the provsion
of such aervtes by the provider under the Stite pllU,
the plan &liell provide for payment to the Indian health
care provder, whether the provider is a partcipeting
or nonparticipatig provider with respect to the entity,
of the difference between auch appllco.ble rate and
the amount paid by the managed care entity to the
proder for such aerce.
"(D) COl4SItlCTION.-Nothng in this :paT8grapli &hall

be conaLned a5 waivig the application of section
1902(a)(30)(A) (relating to application of standards to
8ssure that payments are coneistent with effciency,
economy, and quality of cae).
"(8) SPEIA RUL FOR ENROLL FOR UI1J MAAGED

CAR EN.-Regidinç: thè appliætion of a Medicaid man.
eged care progr to Indian Medicaid managed core entities,
an Indion Medicaid managed care entity may restrct enroll-
ment under such program to Indians in the same manner
ae Indian Health Progrms mii reamct the delivery ofservciie
to Indians.

"(4) DEFlNIONs.-For purpoaes of thie subsection:UtA) INIA HETH CA P10VIER.-The term 'Indian
health care provider' mee.s an Indian Health Program
or an Urban Indiai Organation.Y(B) !NlA HElCA MAAGED CAR ENT.-The
term 'Indian MedienJd managed enre entity' means ii man-
aged car entity that is controlled (within the meaning
of the last sentence of section 1908(m)(1)(C)) by the Indian
Heelth Servce, a Trbe, Trbal Organiw.tion, or Urban
Indien OrganizatioD, or a cODaortum, which may be com-
paeed of 1 or Dlore Trbes, Trbal OrganiztioDs, or Urban
Indian Organizatione, and whicb also mey include the
Servce.U(C) NON-INIA MEICAJ MAAGED CAR EN.-
The term 'Ilon-Indian Medicaid maneged care entity' meane
e managed care entity that is .not an Indian Medicaid
managed care entity.

"(0) COVE MEICA MAAGED CA SERVICE.-
The te 'covered Medicaid mannged ce.e servcee' meansi
with reapect to an individual enrlled with a managen
cara enti~y, iteme snd servces for which benefits ere avail-
able with reapeet to the individual under the contract
between the entity and the Slate involved.

"(E) MEiCA MAAGED CAR PROGRA.-The term
'Medicaid managed care program' means a progrsm under
sections 1903(m), 1905(t), and 1932 and includes a man-
aged cae program operatinfl under a waiver under section
1915(b) or 1116 or oLhel"se. .
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(2) APPLICATIOn 'fO CH.-Section 2107(eKl) of such Act
(42 U.S.C. lS97gg(1)), as amended by SUb9l!ction (b)(2), is
amended-

W by redesignating subparagraph (J) Be SUbpBlBgriiph
IK)¡ and

(B) by inserting afr SUbplll'graph m the following
new subparagrph:

"(J) Subsecl.oll (aH2)(C¡ and (h) of section 1932.n.
(e) CONSULTATION ON MEicAI, C~ AN OT HEA11

CAR PROGRAS FuED UNDER TH ~OClA SETi Acr
INOLVIG INIA HEATH PROGRAS AN URBAN INIA
ORGANlZ'I0NS.-

(1) CONSOLTATION W1 TRIB TECHNICAL ADVIORY GROUP
lTAOl.-The Secretary of Health and Human Servces sholl
maintan within Lhe CentA'cB for Medieaid & Medicii Servces
(eMS) a Trbal Technical AdvisoI) Group (TrAG) whim was
fist established in accordance with requiements ot the clllrtr
dated Septeber 30 200S, and the Secreta of Heiilth and
Human Servces Ilhai include in such. Group a representative
of a national urban Indian health organation and a represent-
ative of the Indian Health Servcs. The inc1union of a represent-
ative of a national urban Indian bealth orgaization in such
Group ebal not afect the nonapplication of the Federal
Advisory Committee Act (6 U.S.C. App.) to such Group.

. (2) SOLlClTATION Of' ADVICE UNER MEICAI lI CHI.-
CA) MEicAI STATE PJ. AMNDMENT.-Section

1902(s) of tho Social. S~cuty Act (42 U.S.C. 1396.s(a)),
aa amended by section 601(d)(I) of the Chidren'a Health
Insurace Progrm Reauthoriation Act of 2009 (Pblic
Law 111-3), (42 U.S.C. 13968(a)) is amended-

(i) in paragraph (71), by atring "and" at tha
end;

(ü) in paragraph ('12)t by strking the perod at
the snd and insertng or; ana"; and

(iii) by inaertng afr paragraph (72), the following
new psragraph:

"(73) in the cafla of MY State in which 1 Dr more Imlinn
Health Programs or Urban Indian Organizatlons furnishes
health care servce!;. provide for a proi:S under which the
Stole seeks advice on a reguar, ongoing basis from designees
of such Indian Health Progrs and Urban Indian Organiza-
tions on matters relating to the application of this title that
arB likely to have a direct efect on such Indian Health Pro-
grms and Urban Indian Organizations and that- .

"(A) shall include solicitation of advice prior to submis-
sion of any plnn amenilents, wniver requests, and pro-
posole for demons~tion projecitø likely to have a direcit
e(lect on Indians, Indian Henlth Programs, or Urbiin Indian
Orgnnizations; and

"(B) may includs nppointment of ll ndviaory committee
and of a designee of euch Indian Health Prgrama and
Urbll Indian Organiztions to the medica care adviOl
committee advising the State on ita State plan under this
title.".

(B) APPLICATION TO CH.-8ection 2107(e)(1) of Ilch
Act (42 U.S.C. IS97ggtl)), ea amended by subsections (b)(2)
and (d) (2), is nmended-

Case 3:09-cv-05174-BHS     Document 2-7      Filed 03/30/2009     Page 37 of 40



H. R. 1-397

(i) by redesignating liubparagrpllB (B), (e), (D),
(E), (Fl, (G), (In, al, (J), and (K) as subparagraphs
(D), (F), (B), (E), (G), (I, (H), W. (K), and (L), respec-
tively;

(ii) by moving BIch Bubpnragrnphii 80 98 to Bppiiii
in alphabetical order; and

(üi) by insertng aßr 8lbparBgraph (B) (as 50
redeirganted and moved) the following new i;bpiira-

""fh'''(0 Section 1902(8)(73) (relatig to requing certain
Statei; to seek advice from designees of Indian Health
Programii Bnd UrbllD Indian Orgaizations).".
(3) RUL OF cONsmuanON.-Notrng in the IlmendmentB

made by this subsec!ion shal be CODiitred as superseding
exitig advii;oI) cornmittaeii, working grQUPII, guidance, or
other advisory procedures established by the Secretary of
Heolth Bnd Human Servces or by any State with respect
to the provision of health ~iie to Indians.
(0 EFF DATE-Tha amendments made by this se~tion

shaD tae effect OD. July 1, 2009.
SEC. 600. FUNING FOR OVERSIGH AN JJlPLEMENTATION.

(0) OVEIOH.-For purposes of ensurng the propll e:iendi~
bie of Federa fund!! under title XI of the Sociii Security Act
(42 U.S.C. 1396 et seq.), there is appropriated to the Offce of
O1e Inspector Genl!al of the Department of Heiilth Ilnil Humiin
Servi:s, out of any money in Uie Treasury not otherwse appro-
priated and without further appropriation, $81,260,000 for fiscl1l
year 2009, wluch shall remai available for expenditure until Sep-
tember 30, 2011, und shall be in additioo to uny other amounts
appropriuted or mude avaiable to such Offce for such puroses.

(b) IMLEATION OF INCRED FMA.-For pUrPOSel of
canyg out section 5001, theru is uFproprinted to the Sei;e!:
of Health and Human Servi:a, out 0 any money in tha Trensury
not otherwse appropriated and without furher appropriation,
$5,000~?OO for fiscal year 2009, whi~h shall remain available for
exsnoiture until September 30, 2011, and ehen ba in addition
to eny other BDOunl: appropriated or made available to ir~h Sec-
rotary for such purposes.
SEC. 6008. GAO STY .J REPORT REGA)lG STATE NEEDS

DURING PERIODS OF NATIONAL ECONOMIC DOWN.

(a) IN GEN-The Comptrller Genera ofile United States
shall study tha period of naLioual economic downturn in effect
on the dnte of enactment of this Act, ns well as pravioua Ferioda
of niitional economic downturn sincs 1974, for tbe purpose 0 davel.
oping recommendations for addrssing the needs of States during
such perioda. AB par of such analysis, ths Comptroller General
shall study the past nnd projected effects of teporo increases
io the Federa medical assistance percentage under the Medicaid
program with respsct. to such periods.

(b) REoRT.-Not later than Apri I, 2011, the Comptroller
General of the United States shall submit a report to tbe appro-
priate committeeii of Congress on the result. of the iitud:y conducted
under pargraph (1). Such report shall iiiduds the followmg:

(1) Such recommendations aii the Compf;olliir General
deteines appropriate for modifying the national economic
downturn aBaisænce formula for LempolDr) a(lWltment of Ute

.
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Federa medical llistace percentage. under Medieiid (also
refetTed to as a "countercyclical FM") desced in GAO
report number GAO-7-97 to improve the eITediveness of the
application orauch percentage in addresng tho Deodo of States
during perioda of Dational economic downtur, including Tee-
ommendationo for-

(A) improvements to tho factors that. would begin and
and the appliCltion orauch percentage;

(B) how the determination of the amount of auch
percntage could be adjusted to address State and regional
economic variations durç such periods; and

(e) bow the detenmnation of the amount. of such
percentage could ba adjusted to be more responsive to
acl;al Medicaid costs incutTed by States during l3Uch
,mod..
(2) An analysis of the impact on States during such periods

or-
(A) declines in private health benefits coverage;
(B) declines in Stoii revenues' aDd
(e) caoeloed mointenance DOl; growth under MedicClid,

the Chldren's Heolth Insurance Program, or any other
publicly-fuded programs to provide honlth benefits cov-
eruge for State residenti.
(3) Identification of, and recommendations for addresing,

the elIecLs on States of Bny other specic economic indicators
that tha Comptrollor General determines appropriate.

'1E VI-BROADBAN TECHNOLOGY
OPPORTUS PROGRA

SEC. 60. TABLE OF CONT.
The table of contents of ths title is na follows:
TITLE Vl-BROADBAN TECHNOLOG OPPORTUITIES PROGRA

Sei: 6000. '1ble olconleb.
SCt. 6001. Bropdbiid Technology OpportwiUc. Piognm.
SEC. 6001. BROADBA TECHNOLOGY OPPORTU PROGRA,

(a) The Assistant Secretary of Commere for Communications
and Information (Assiatant Secretary) in corultetion with lhe
Federal eommuncationi; Commission lëommioaionJ, shall establiah
a nationa.l broadband servce development and expani;ion program
in coniunction with the tehnology opportunities program, which
shii_be referred to 08 the Broadband Technology Opportunities
Prgram. The .Aistant Secretary shsll ensure that the program
complements and enhances and does not confct will other Federal
broadbsnd initiativee and programs.

(b) The purOles oftha program are to
(1) 'Provide access to broadband servce to consumers

residing in u.erved areas of the United SLates;
(2) provide improved access to broadband servce to con-

oumers residing in uiideroerved sreao of the United State;
(8) provide broadband education, awareness, trainng,

aCCaBS, equipment, and support to
(A) scoola¡libraries, medical snd heathcara providers,

community col egea and other iD!Lil;tiona of higher edu.
cation. and other communit.y support orgarzstiOll8 and
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entities to facitate grater USB of broadb8.d servce by
or thrugh these orgzations;

(8) o!"eni:iation& and agencies thet. provide outreach,
accss, eqmpment, and support servces to faciltatet.eater
use of broadband aervce by low-income, unemployii ,aged,
and otheri;e vuerable populations; and

(e) job-creatig atrategic facílities located within n
Suite-designated economic zone, Economic Deyelopment
Dietrct designated by the Depertent of Commerce,
Renewal Communil; or Empowerment Zone dmgnted by
the Departent of HousinR and Urban Development, or
Enterpriae Community designated by the Deparent of
Agroi"".;
(4) improve access lo, and U6B of, broadband servce by

public aafety agencies; nnd
(5) stimulata the damsnd for broadband, economic growth,

and job cration.
(c) The Asirstant Secretary may consut a State, the Diatrct

of Columbis, or te:itory or pOBsesaion of the United State with
respect l;

(1) the identication of sreas described in subsiiction (b)(l
or (2) located in that SLate¡ and

(2) the ellocation of grant funds within that State for
projecta in or alecting the State.
(d) '!e Assistat Secreta shall-

(1) establish and implement the grant program as expedi-
tiously as practicable¡

(2) ensure that aU awards are made before the end of
fical year 2010;

(8) seek such iissuraee liS may be neceBsii.y or appro-
priate from grntees undiir tha program that they will aubstan-
tialy complete projects supportd by the program in accrdiince
with project timclines, not to exceed 2 yeam following an award;
and

(4) report on the statuo of the progrm to Lbo Committeas
on AppropriatioDs of the House of Representatives and the
Senate, the Committee on Energy and Commerce of the House
of Representatiyee, and the Committee on Commerce, Science,
and Trsportation of the Senate, every 90 days.
(e) To be eligible for a gnnt under the program, an applicant

shall-
(l)(A) be II State or political subdivision thereof, the Distrct

of Columbia, a te:itory or pOBsessioii of the United States,
an Indian tribe (as defined in section 4 of the Indian Self.
Determnation and Education Assietlnce Act (25 U.S.C. 460(b))
or native Hawaiian organiation¡

(8) a nonprofit-
(i foundation,
(ü) corporation,
(iii) institution, or
(iv) Bssociation; or

(0) any other entity, including n broadband servce
or infstructure provider, that the Asirstant Secrtary
fids by rue to be in the public :interest. hi eatablishing
auch role, the Assistant Sccreto.ry shall to the extent prac-
ticable pronote tbe purposes of this section in a techno-
logically neutral manner;
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